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Current Topics. 


An interesting adjudication as to the 
right of school authorities to deny admis- 
sion to pupils because of non-vaccination 
is contained in the decision of the Supreme 
Court of Illinois in People ex rel. Jenkins 
vs Board of Education, 84 Northeastern 
Reporter, 1046. The school authorities 
relied upon an ordinance prohibiting the 
allowance of attendance at school of any 
child not vaccinated within seven years 
next preceding. It was held by the 
Supreme Court that the right to education 
given by the Constitution could not thus be 
restricted, and that the general police 
power of the city was not broad enough to 
include the authority necessary to enact 
such an ordinance. It seems from the 
opinion however, that if the ordinance had 
been restricted to times of danger from 
epidemics, it would have been declared 
valid. 

A decision of considerable interest in 
reference to pardon as a defense to disbar- 
ment from practice as an attorney and 
counsellor at law, was given in the case of 
Nelson v. Commonwealth, 109 South- 
western Reporter, 337. The appellant, an 
attorney, when tried for forgery, pleaded 
guilty, was sentenced, and on filing .a 
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pardon from the Governor, was liberated. 
In a susequent proceeding to disbar him 
he offered the pardon as a defense. The 
Court of Appeals of Kentucky held that 
the plea of guilty on the forgery trial 
established his moral unfitness, and that 
the pardon could not restore his character, 
reinvest him with the qualities nccessary 
for an attorney to possess, nor rehabilitate 
him in the trust and confidence of the court. 
In another disbarment, proceeding that of 
State Board of Examiners in Law v. Hart, 
116 Northwestern Reporter, 212, the 
attorney for the defeated litigant wrote a 
letter to the Chief Justice discussing his 
decision, and using language derogatory 
to the intelligance of the members of the 
Supreme Court and in another to the 
Governor suggesting the impeachment of 
the judges. These letters were published 
in the newspapers quite extensively. The 
Governor appointed a board of five of the 
judges of the district courts as a tribunal to 


hear the disbarment proceedings based 
thereon. The court was unable to find a 
reported case where an attorney was 


disbarred for any utterance written or 
spoken concerning a decision or ruling of 
a judge in a cause after its final determin- 
taion, and not addresed to the judge in 
person. It was held that the letter to the 
Chief Justice constituted a breach of 
professional conduct warranting a suspen- 
sion from practice for six months. 


We print below part of the charge to the 
jury of Judge Ward of the VU. S. Circuit 
Court, in the matter of Newcomb vs. Bur- 
bank, a case recently tried in New York 
City. His treatment of the question of 
conflict of testimony differs radically from 
that sometimes reported. He does not 
seem to think in such a case with tangible 
evidence Lefore them that an intelligent 
jury is helpless. It is alla question of 
“good reasons or bad reasons.’’ That part 
of the charge on this subject is as follows: 

“Now, -you are not.concerned, gentlemen 
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of the jury, in this family fight with the 
interests of either party. It should be of 
no consequence to you whether you send 
the plaintiffs home to Kentucky happy or 
unhappy, or send the defendant, Burbank 
home to New Hampshire happy or un- 
happy. You are to try this case with your 
heads and not your hearts, and you should 
discharge all considerations of that kind 
from your mind. “Now the 
question that you have to decide, and the 
only question, is whether this Exhibit Z 42 
is a genuine document, and on that ques- 
tion you have got two classes of witnesses. 
You have got, in the first place, witnesses like 
David Tolman and the rest of them, who 
say they have corresponded more or less 
with the decedent, and they know his hand- 
writing. Now, of course, the weight which 
you will give to testimony of such witnesses 
as that depends upon their capacity to ob- 
serve and their opportunity to observe. If 
you see a flock of sheep every sheep in the 
flock looks to you like every other one. 
But the shepherd knows each sheep; he 
can tell them. So with these people that 
corresponded, some are more observant 
than others, some not observing at all. 
Some, as a result of corresponding, taking 
up.a paper of this kind to compare it with 
the ideal in their minds, and not being ex- 
perts, say yes, that is or is not the genuine 
handwriting of the man with whose hand- 
writing I have been very familiar. That is 
the first class of witnesses and you will con- 
sider what weight you will give to such 
witnesses of the plaintiffs on the one side 
and of the defendants on the other. 

“The second class of witnesses are the 
experts, and my own judgment is that 
their testimony is extremely important. 
The ordinary man cannot tell in looking 
at documents whether they are genuine or not 
genuine with anything like the degree of skill 
of an expert who is trained in this business 
to detect the characteristics of a writer. I 
do not think that the witnesses, the experts 
on one side or the other differ very much 


about the process. It is a question of 
reasoning altogether. I think they all 
agree that what you have got to look for is 
to see whether in the disputed writings you 
discover characteristics of the writer of the 
admittedly genuine writings ana _ also 
whether you see characteristics that are the 
characteristics of some other writer, who 
was the forger if there was one, and they 
tell you by looking at the “‘s’s’’ and “‘p’s” 
and “‘f’s’”’, etc. on one side that they do 
find those characteristics, and on the other 
that they do not. Now you have got to 
give weight to these experts just in propor- 
tion as you think the reasons they give for 
their opinions are good reasons or bad 
reasons, ”’ 





The United States District Court for the 
Eastern District of Pennsylvania in re Mo 
Martorana, 159 Federal 1010, 


decided that the wife of one who was 
partitioning for naturalization was not com- 
petent as a witness in that proceeding, 
although she had been a resident of the 
United States all her life, for the reason 
that an American woman who marries a 
foreigner takes the nationality of her 
husband and that by marrying an alien she 
becomes an alien herself. 


Reporter, 


In Bobbs Merrill Company v Straus, 28 
722, 
who were publishers, of a copyrighted book, 
inserted below the copyright notice the 
following: ‘“‘The price of this book is $1.00 
net. No dealer is licensed to sell it at a 
less price, and a sale at a less price will 
be treated as an infringement of the 
copyright.”” Ina suit brought to restrain 
the sale of a copy of the work for the sum 
of 85 cents, the court held that the right to 
‘“‘vend” given in Section 4952 of the 
Revised Statutes could not be construed as 
attaching to the book after title had passed 
and that the notice could not. produce such 
effect. 


Supreme Court Reporter, plaintiffs 
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THE JUDICIAL DESTRUCTION OF FREEDOM 
OF THE PRESS. 





By THEODORE SCHROEDER, 63 East 59th Street, New 
York City. 





Some words and phrases become so associated with 
emotions of approval that we instantly avow them 
as a part of our creedal declaration of faith, though 
very often we have no very real belief in, nor very 
definite conception of that which the words sym- 
bolize. This is often illustrated in religion, where 
men give avowed support to creeds, almost every 
detail of which they will repudiate under a search- 
ing cross-examination. So likewise is it with our 
constitutionally guaranteed “freedom of the press.” 
As a general proposition every one professes belief in 
it, and yet in the concrete apparently nobody uphoids 
it, except for self, and almost everybody can be 
relied upon to endorse some abridgment of freedom 
of the press whenever others wish to use that free- 
dom to express anything radically different from 
their own thoughts, especially if “moral” senti- 
mentalism is involved. Thus it comes that men, try- 
ing to frame definitions of freedom, practically 
always leave a loophole for at least their own pet 
tyranny and censorship over opinion. 

As a result of this all but universal, emotional 
disapproval of unlimited intellectual liberty, it has 
come to pass that our courts, in their effort to make 
effective their disbelief in freedom of the press, 
though construing our constitutional guarantee of 
it, have by their authoritative dogmas amended our 
constitutions, with the judicial interpolation of ex- 
ceptions, never even vaguely hinted at in our funda- 
mental laws. The unintelligent mob, engrossed with 
its necessary sordid self-seeking, without even a 
whispered protest has acquiesced in these successive 
encroachments upon the liberty of the press, until 
to-day there is not a state in the Union whose laws 
do not punish the mere psychologic crime of express- 
ing unpopular ideas, even though no one is shown to 
have been hurt as the result. The remarkable thing 
is that the constitutionality of these laws is seldom 
questioned, and when the paper guarantee of liberty 
of the press is invoked, the courts have promptly 
and almost uniformly amended the constitutional 
guarantee of freedom of speech and press by dog- 
matically writing into them new exceptions and 
limitations, which are not represented by a single 
word in the constitution itself, but which find abun- 
dant justification in ancient precedents coming from 
courts whose judges were tyrants, or the minions of 
tyrants, or who, through woefully limited intellectual 
vision, sought to define liberty by generalizing a 
Single fact, and thus made freedom mean only the 
absence of the one particular abridgement of it, which 
alone was then within the judicial contemplation, 
and occupied a place so near as to obscure the more 





remote but larger possibilities for the tyrannous 
invasion of liberty. 

When moral sentimentalizing becomes focused 
about one or a few subjects, and by being widely 
advertised by a zealous and well organized band of 
zealots which lends its aid, the courts, with the 
concurrence of legislatures and in spite of contitu- 
tions, exercise a power to amend our charter of 
liberties and to enforee the abridgement of the free- 
dom of the press. To this end it is only necessary 
to neglect one simple rule of constitutional construc- 
tion. This done and under the guise of interpreta- 
tion, meanings and exceptions, which are not ex- 
pressed therein by a single word or syllable, will be, 
as they have been, dogmatically read into the con- 
stitutional phraseology, instead of developing the 
actual and literal signification of the words really 
used. English precedents, where only discretion tem- 
pers tyranny, can be easily misapplied to furnish a 
seeming justification for a judicial “ interpretation ” 
such as effectively accomplishes the judicial amend- 
ment of our constitutional guarantee of a free press. 
Many circumstances have combined to induce State 
courts, unconsciously, to interpolate exceptions into 
the free press clause of state constitutions, and so 
precedents have already been made, which, if fol- 
lowed to their logical conclusion, would vest all 
American legislative bodies with power to suppress 
every opinion upon every subject, should it choose 
to do so. 

Too often legislators and judges have been afflicted 
with political myopia, and so have seen only what 
seemed to them the beneficent immediate effect of 
their official destruction of the constitutionally 
guaranteed natural liberty of the citizen, and because 
of this shortsightedness have failed to see how every 
such additional liberty-invading precedent is related 
to the ultimate destruction of liberty and_ the 
unavoidable reaction through revolution by violence. 
Every invasive act, acquiring even a seeming acqui- 
escence, contributes to the momentum by which we 
are increasingly inspiring thoughtful men with a 
eontempt for the impotency of constitutional pro 
tection, and for governments, and simultaneously 
every such submission, even to a popular tyranny. 
inspires ambitious zealots with new hope for the 
realization of their lust for power, and thus by 
gradual stages we all thoughtlessly contribute to 
the development of that tyranny which in the end 
can be and is overthrown by « violent revolution. 

It is by such processes that all constitutions have 
in the end come to be held in contempt by thought- 
ful, liberty-loving men, as well as by the narrow- 
minded, with autocratic ambitions. A few illustra- 
tions will suffice. “’Ce N’est qu’en Angleterre, ou 
Yon pourroit faire ni avoir des livres sur des consti- 
tutions,” said one of the most enlightened English 
embassadors in Europe; and it is but a few years 
since a French gentleman answered a foreigner who 
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inquired for the best book upon the constitution of 
France, “ Monsieur, c’est l’Almanach Royal.” (John 
Adams in “A Defense of the Constitutions of Govern- 
ment of the U. S., vol. 3, p. 416.) 

Likewise, in England, the wise and calm Herbert 
Spencer said: “ Paper constitutions raise smiles on 
the faces of those who have observed their results,” 
and, in America, General Trumbull is reported as 
having opined that “the constitution has hardly any 
existence in this country except as rhetoric.” 

This sort of contempt for constitutional guarantees 
is based upon a real love of constitutional liberty 
and despair at finding its guarantee explained away 
by those whose contempt for the constitution is based 
upon a contempt for liberty itself —a lust for the 
power of an autocrat. Of that we also have an 
abundance in the United States. Years ago, when 
the constitutionality of some anti-Mormon legisla- 
tion was under consideration, United States Senator 
Cullom is reported to have said that “in the United 
States there is no constitution but public opinion.” 
Later Congressman Timothy Sullivan inspired a 
nation with mirth, but not with resentment, under 
the following circumstances: He was urging Presi- 
dent Cleveland to sign a bill which had passed the 
Congress, and the President objected because he 
believed it unconstitutional. Our earnest statesman 
broke in with this plea: “ What’s the constitution 
as between friends?” And so it is with our pro- 
fessional reformers. We can almost hear them say: 
“What is the constitution when our moral senti- 
mentalism is involved?” We also find President 
Roosevelt and his Secretary of State boldly encour- 
aging contempt for the constitution by publicly urg- 
ing its judicial amendment. President Roosevelt, in 
his Harrisburg speech, said: “We need thorough 
executive action, thorough legislative and thorough 
judicial interpretation and construction to increase 
the power of the Federal government. If we fail 
thus to increase it we show our impotence.” Again, 
read the foregoing in the light of Mr. Root’s utter- 
ance. “ The distinguished Secretary of State declared 
that it was useless for the advocates of State rights 
to inveigh against the ertension of national author- 
ity, * * * and that constructions of the consti- 
tution would be found to vest the power in the 
national government.” Here, then, we have the dis- 
tinct admission by the highest officers of our nation 
that they desire to exercise a power which, accord- 
ing to their own view, the constitution does not con- 
fer, and that in spite of their official oath to uphold 
the constitution as it is, they propose to amend it, 
not by the method therein prescribed, but in con- 
temptuous disregard of the constitution itself by 
“executive action, through legislation and judicial 
interpretation and construction,” to accomplish a 
perjured usurpation of power and corresponding 
destruction of constitutional liberty. 

When lust for power becomes so lawless..as. openly 





and deliberatley to justify usurpation and official 
perjury, and when such conduct does not in the least 
impair the aspiring autocrat’s popularity, our love 
and understanding of liberty have come to a very 
low ebb. 

The purpose of this essay is primarily to protest 
against the judicial amendment of our constitutional 
guarantee of liberty, and specially that liberty which 
underlies all others, the liberty to speak and to 
read. Only by way of contrast will we be concerned 
with the meaning of freedom of the press as we find 
it abridged in actual practice. It will be more 
important to answer and ask the question, What 
ought to be the practical effect and judicial signifi- 
eance of our constitutional guarantees of freedom 
of the press? With slight variations all our guar- 
antees upon this subject are typified by these words 
of our federal constitution: ‘‘ Congress shall make 
no laws abridging the freedom of speech or of the 
press.” How, if at all, does this provision operate 
as a limitation upon the congressional power to regu- 
late the mails, commerce, etc. 

As the discussion progresses, it is important to 
keep in mind several conflicting view-points. It 
seems to me that, because of having neglected to 
consider these diversities of view-point, courts have 
been led strangely and far astray in their alleged 
“ interpretations” of “ Freedom of the Press.” Is 
this language of the constitution to be interpreted 
as having been intended to protect or enlarge only 
the commercial opportunity of printing press own- 
ers, or is it from the view-point of a protected and 
enlarged intellectual liberty that we are to proceed 
to the task of interpretation? Was it only to pro- 
tect the personal privilege of the speaker or printer 
to utter his sentiments to himself in solitude, or are 
we to view the constitutional guarantee also from 
the view-point of protecting all the rest of humanity 
in an opportunity to hear and to read, if they choose, 
anything that any one else would be willing to com- 
municate if permitted? 

Was it achievement of these, or any enlargemeni 
of intellectual liberty, and the abolition of the mere 
psychological crime of an unfruitful “ immoral ” 
thinking which was to be accomplished? Can it he 
that the only object of the framers of our constitu- 
tion was the mere abolition of a censorship before 
publication, in favor of a censorship after publica- 
tion, without any actual enlargement of intellectual 
liberty? Such censorship prior to publication had 
been abolished in England prior to the American 
Revolution. Did the makers of our constitution 
believe the people before that revolution enjoyed 
adequate liberty of the press, or was it the intention 
by our constitutional guarantee to insure an enlarge 
ment of the liberty of tne press? 

Merely to ask these questions would seem to answer 
them, and yet, strange to say, when the question of 
the freedom of the press has come up for judicial 
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interpretation, courts have usually evaded the obvi- 
ous answer, and have amended the constitution by 
“interpretations ” which interpolate, and which leave 
our freedom just where it was in England before 
the Revolution. 

In order to interpret “freedom of the press” cor- 
rectly, it seems to me that we must approach our 
problem in the light of the pre-revolutionary contro- 
versy over the question of the intellectual liberty, 
which controversy our constitution makers intended 
to settle for all time. Under the English system 
there was no controlling limitation upon the parlia- 
mentary power to abridge the liberty of the press, 
and such freedom was enjoyed only, according to 
parliamentary discretion, as a privilege exercised by 
permission, and not as a constitutionally protected 
right which could be exercised with impunity in 
spite of parlimanetary enactments to the contrary. 
Under such a system as the English, liberty of the 
press could only mean such remnant of liberty as 
remained after parliamentary abridgement. Some 
Amereina courts, erringly accepting the English 
judicial precedents, have defined our constitutional 
freedom-as-a-right to mean only what it had been 
declared to be by English courts to be under their 
different system, wherein was defined only the lib- 
erty which was a matter of permission by royal or 
parhamentary munificence. This suggests an issue 
as to whether we shall continue to misinterpret our 
un-abridged constitutional “ freedom of the press ” to 
mean only the same thing as that which, prior to 
the Revolution, the English courts had described as 
their abridgable remnant of an unguaranteed freedom 
by permission? Or, on the other hand, must we 
assume that our constitution makers intended to 
enlarge our intellectual liberty in accord with the 
views of “ freedom of the press” entertained by those 
who were opposing the English judicial conception? 
If an unabridged intellectual liberty was not intended 
then there was no need of any mention of the sub- 
ject in our constitution. According to the first view, 
it has been held that, notwithstanding our constitu- 
tions, freedom of the press may be abridged by legis- 
lation just as much as it was, or can be, by the Eng- 
lish parliament, the only difference being as to 
method, the constitution only prohibiting censorship 
prior to publication, but, as to subject-matter, hav- 
ing an equal power, with the English parliament, to 
suppress and punish after publication. Under this 
interpretation, quite generally accepted in America, 
the constitutions only changed the manner of cen- 
sorship, somewhat for the worse, without protecting 
or guaranteeing any enlarged intellectual oppor- 
tunity. According to the other view-point the consti- 
tution was designed to protect beyond all possibility 
of abridgement an enlarged intellectual opportunity, 
not by changing the manner of censoring, or the time 
for application of censorial methods, but by the 
destruction of all censorship-—by prohibiting for- 





ever any punishment of any sort for any intellectual 
or psychological crimes of any nature whatever 
until it had ceased to be a psychological crime by 
having become an actually realized material and 
proved injury to some actual living being, or the 
imminent danger of such, according to the known 
laws of the physical universe, as applied to some 
overt act in consummation and execution of an 
expressed desire to inflict such injury. In such 
event no speech merely as such is punishable. The 
crime attaches to an actual injury actually at- 
tempted or inflicted. The speech is only the evi- 
dence of intent, not the essence of the offense. This 
view still awaits its first adequate presentation for 
judicial adoption. 

There is still anotner reason why the judicial 
statements of English courts, as to the meaning of 
freedom of the press, are of no possible value as 
precedents in the interpretation of our constitu- 
tional prohibition against the abridgement of free- 
dom of the press. ‘he reasons will be manifest upon 
a moment’s reflection. In England there are no 
restrictions upon the power of parliament to pre- 
vent its abridgement of the freedom of the press. It 
follows that declarations of English courts, there- 
fore, are not the judicial interpretation of any con- 
stitutional clause or right, nor the declaration of any 
general principle which could control the validity of 
such laws either in England or America. On the 
contrary, there being no fundamental and binding 
restruction on parliament, or the English courts 
against abridging freedom of the press, English 
judicial statements as to the meaning of such free- 
dom as exists in England could not be a declaration 
of legal principle as to the constitutional limits of 
such liberty in the United States, but on the con- 
trary were only statements of a fact of observation, 
namely that under English conditions freedom of the 
press means only such limited freedom as remained 
after its abridgement in the parliamentary exercise 
of an unrestricted power to abridge it. In other 
words, every judicial utterance coming from Eng- 
lish courts is the declaration of what they mean by 
freedom of the press when such liberty is liberty by 
permission of parliament, and in the nature of things 


|can furnish no guide as to What is meant by Ameri- 


can constitutions, which were specifically designed 
to abolish English conditions upon the subject, and 
which seek to establish liberty of the press as a right 
in spite of legislative abridgements. American 
eourts, by neglecting this distinction, have erringly 
fottowed English statements of their mere facts of 
practice, and because we mistook them for declara- 
tions of constitutional principles, and used them as 
guides in constitutional construction, our courts have 
almost reduced our liberty of press from liberty-as- 
a-right to mere liberty as a matter of permission, 
which is not liberty at all. 


To accomplish the destruction of freedom of 
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speech and of the press in America, our courts dog- 
matically assert that the purpose of the constitution 
was, not to enlarge the intellectual liberty of the 
citizen, but simply to replace a censorship before 
printing to a criminal prosectuion for having printed 
or published. This has been seemingly justified by the 
erroneous adoption of English precedents as a means 
of constitutional interpetation. Of course, the judi- 
cial way of stating this proposition adroitly veils 
that direct avowal whose blunt absurdity my form 
of statement exposes. Here is the judicial formula: 
“The main purpose of such constitutional provi- 
sions is ‘to prevent all such previous restraints 
upon publications as had been practiced by other 
governments,’ and they do not prevent the subse- 
quent punishment of such as may be deemed con- 
trary to public welfare.” There you have it! By 
judicial amendment our constitutional freedom of 
speech and of the press has been wholly explained 
away, and legislatures and courts now have the 
right to punish, after utterance, any opinion which 
“may be deemed against the public welfare,” just 
as fully as such opinions may be punished in Russia 
or Turkey. Is this really freedom of speech and of 
press? The Supreme Court of the United States, 
the final arbiter and alleged “guardian” of our 
constitutional liberty, in the last above quoted sen- 
tence, has said that the words “ Congress shall make 
no laws abridging the freedom of speech or of the 
press,” means that within its geographical jurisdic- 
tion the courts must enforce any law which Con- 
gress chooses to make to punish the verbal utter- 
ance of any and every thought by it “deemed con- 
trary to public welfare.” 

The expression of opinions approved by those in 
power had never been abridged. Those who were 
waging the battle for intellectual liberty and suf- 
fered for having exercised freedom of speech and 
press, thought by our constitution they had finally 
secured protection for the expression of those unpop- 
ular opinions the promulgation of which had there- 
to fore been punished because “deemed against the 
public welfare ”— that is, because unpopular. And 
now comes our Supreme Court and restores the pre- 
Revolutionary tyranny over ideas by saying in sub- 
stance that “freedom of speech and of the press” 
means the right to be punished for speaking and 
publishing ideas which are deemed against the pub- 
lie welfare because unpopular. Those who have 
thought a constitutionally guaranteed freedom to 
speak meant freedom to speak with impunity, so long 
as no one is actually injured thereby, will hereafter 
understand that, as in Russia, our liberty is also 
but a liberty by permission, to be punished when- 
ever exercised without that permission of our mas- 
ters, who have limitless power to punish the publi- 
cation of unpopular opinions deemed against public 
welfare. ‘The judicial opinion hereinabove quoted is 
not constitutional interpretation, but judicial consti- 





tutional amendment by interpolation. The judicial 
language was never derived from any words actually 
used in the constitution, but on the contrary, they 
were judicially read into the constitutional phrase- 
ology, thus accomplishing the judicial amendment of 
our constitution by unconstiutional methods, and 
utterly destroying “ freedom of the press” as a right 
and creating instead a liberty by permission. 





TELEGRAPH COMPANIES. 





NEGLIGENCE — REGULATION OF LIABILITY 
FOR ERRORS BY CONTRACT. 





New York Court oF APPEALS. 





Decided November 10, 1908. 

Gupert C. HALsTep and NeTTIc M. HALSTED, ap- 
pellants, ». Postan TELEGRAPH-CABLE COMPANY, re- 
sponuent. 

A mere error by a telegraph company in the trans- 
mission of a telegram will not, in the absence of any 
evidence of willful misconduct on its part, warrant a 
jury in finding it guilty of gross negligence. 

Where one requests another to send to him by tele- 
graph the price at which he will furnish a certain 
article, and, pursuant to such request, a telegram 
is sent, but by error in transmission a wrong price is 
given, resulting in loss to the addressee, the latter is 
bound, with respect to any claim against the com- 
pany for such loss by the contract made between the 
sender, as its agent, and the company, printed on the 
back of the telegram blank, to the effect that the 
company would only be liable for mistakes when the 
telegram was repeated. 

A telegraph company may protect itself by contract 
and by reasonable regulations against liability for 
errors caused by the hazards of the business or the 
negligence of its servants, if not gross. 

The plaintiffs brought this action to recover from 
the defendant the damage occasioned to them by the 
alleged negligence of the latter in erroneously trans- 
mitting to them a telegraphic message. The plain- 
tiffs, being manufacturers of beef bags, in the City of 
New York, received from Armour & Company, of 
Chicago, a letter asking the lowest “ price on 25,000 
sets of bags,” and they replied that they would tele- 
graph them a price at a later time. The plaintiffs 
then requested the Cannon Manufacturing Company, 
of Concord, North Carolina, as they allege, “ to send 
them by wire the price for 200,000 yards each of 
the narrow and wide light beef cotton goods.” On 
July 27, 1903, they received through the defendant 
a telegram from Concord, addressed to them, which 
read: “ Delivered commencing about August fifteenth. 
light narrow two eighth wide three eighth net,” and 
was signed “Cannon Mfg. Co.” Thereupon and on 
the same day, the plaintiffs telegraphed and wrote to 
Armour & Company a price, which was based on the 
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pany the same day telegraphed in reply an order for 
e 





quotations of the Cannon Manufacturing Company, 
as they were given in the telegram. Armour & Com- 


the bags and the order was entered by the plaintiffs. 
On July 28 plaintiffs ordered by telegram from the 
Cannon Manufacturing Company 175,000 yards of the 
narrow and 150,000 yards of the wide cloth, and at 
the same time wrote a letter to the company con- 
firming the telegram. On July 29 plaintiffs received 
a letter from the Cannon Manufacturing inclosing a 
copy of the telegram which it had delivered to the 
defendant, and it then appeared that the message 
should have read: “Deliveries commencing about 
August fifteenth light narrow two eighty wide three 
eighty net.” The difference between the telegraphic 
message as delivered to the defendant at Concord and 
as it was reeived by the plaintiffs at New York was 
that the word “ deliveries” had become changed to 
“delivered ” and that the two words “eighty” be- 
come “ eighth.” It was shown that these quotations, 
which might not be very intelligible to the ordinary 
person, are well understood in the trade. The mistake 





made in the transmission of the quotations affected | 
the contract made by the plaintiffs with the Armour 
Company and caused a loss to them in the transaction. | 
The plaintiffs endeavored to procure a cancellation of | 
the contract with the Armour Company by reason of 
the mistake in the telegram from the Cannon Manu- 
facturing Company upon which it had been based, but 
they were unsuccessful. The Cannon Manufacturing 
Company refused to assume the liability for the mis- 
take. The damages demanded in the complaint were 
in the amount of the loss to the plaintiffs on the 
armour contract. The telegram from the Cannon 
Manufacturing Company was written upon one of de- 
fendant’s blank forms, which read: “Send the fol- 
lowing, message subject to the terms on back hereof, 
which are hereby agreed to.” That was followed by 
the plaintiffs’ address, the quotations of prices and the 
signature of the Cannon Manufacturing Company. 
Below were the words: “ Read the notice and agree- 
ment on back.” One of the terms of the agreement 
referred to reads as follows: ‘‘'To guard against mis- 
takes or delays the sender of a message should order 
it repeated; that is, telegraphed to the originating 
office for comparison. For this one-half the regular 
rate is charged in addition. It is agreed between the 
sender of the following message and this company 
that said company shall not be liable for mistakes or 
delays in the transmission or delivery or for non- 
delivery of any wunrepeated message beyond the 
amount received for sending the same.” There was 
also a stipulation limiting the liability of the tele- 
graph company in the case of a repeated message un- 
less specially insured in accordance with a provision 
for such insurance. 

The defense of the defendant, beyond a denial of 
the negligence alleged with respect to the transmis- 





sion of the telegram from Concord, was based upon 
the terms of the contract between it and the sender 
of the message. ‘there was no evidence of negligence 
in the transmission of the message, other than in the 
changes made in the message between its delivery to 
the defendant and its receipt by the plaintiffs. There 
was evidence that atmospheric and electrical condi 
ions and disturbances might affect the accurate trans- 
mission of a telegraph message; although the possi 
bility of such changes being caused thereby in the 
symbols, or signals, as were effected in this case, was 
somewhat in dispute upon the evidence of the ex 
perts. 

Motions of the defendant to dismiss the action at 
the close of the plaintiffs’ case and at the close of 
the whole case were denied, and the trial court sub- 
mitted to the jury the question whether the defendant 
was guilty of gross negligence in the performance of 
its undertaking. The court, upon a request of the 
defendant further to instruct the jury that “ the 
terms and conditions on the blank * * * are rea- 
sonable and valid and constitute a contract between 
the parties,” ruled that they were reasonable and 
vaid and constituted a contract between the company 
and the sender, “but not with the plaintiffs.” To 
which ruling the plaintiffs excepted. A verdict was 
rendered for the plaintiffs for the amount claimed. 
Upon appeal to the Appellate Division, that court, by 
a divided vote of the justices, upon questions of law 
only, reversed the judgment which the plaintiffs had 
ecovered and granted a new trial. The plaintiffs have 
appealed to this court from the order of reversal. 

Geo. D. Beattys (Beattys & Lamb, attorneys) for 
appellants; Chas. F. Brown and Thomas B. Jones 
(William W. Cook, attorney) for respondent. 





Gray, J.— It is the plaintiffs’ claim that the de- 
fendant is liable to them, as the addressees of the 
telegraphic message, for the failure to properly per- 
form its duty, from which liability it was not relieved 
by the terms of its contract with the sender of the 
message. The argument is made that the defendant, 
as a public service corporation, “ owes a duty to the 
public, for the breach of which a party injured has a 
right of action which is unaffected by any contract 
of limitation to which the injured person is not a 
party,” notwithstanding the duty was undertaken by 
reason of such contract. So far as the plaintiffs’ 
claim was predicated upon the alleged gross negli- 
gence of the defendant in the performance of the un- 
lertaking to transmit to them the telegraphic message 
rom the sender in North Carolina, it is suflicient to 
say that the evidence wholly failed to make out any 
ease for the jury on that theory. It showed simply 
the commsision of an error, which, so far as material 
in its consequences, occurred in the change of the 
word “eighty” to “eighth.” The letter “y” was 
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changed to the letter “h” in two instances. Whether 
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such changes were the inadvertent or mistaken act 
of the receiving operator or of any operator at the 
relay station or whether they were the result of at- 
mospheric disturbances or of perturbations of the 
electrical fluid to which, concededly, the transmission 
of telegraphic messages is more or less subject, is not 
material. The nature of the undertaking by a tele- 
graph company suggests the possibility, if not the 
probability, of peculiar risks affecting it, whether in 
the one or the other way. However occurring, if by 
no willful misconduct, a mere mistake or error in 
the transmission of a message would not warrant a 
jury in finding that there had been more than ordi- 
nary negligence (see Breese v. U. S. Tel. Co., 48 N. Y., 
132; Primrose v. Tel. Co., 154 U.8., 1). The hazards 
attending upon the accurate performance by telegraph 
corporations of their function of transmitting mes- 
sages are obvious, and the prudential character of 
such regulations as this defendant had adopted in 
order to guard against inaccuracy in transmission 
and to prevent mistakes from any cause is evident. 
‘The importance of accuracy to the parties cannot 
always be apparent to the operator, but it is to the 
sender. Where the wording of a message is such as 
to be obscure in its meaning or unintelligible to the 
ordinary reader mistakes are reasonably possible in 
the transcribing. In any case, the regulations of the 
telegraph company afford the means of making accu- 
racy reasonably certain or of effecting insurance 
against mistakes. 

The question in this case must be, what legal rela- 
tion did the defendant sustain to the plaintiffs, or 
what was the measure of the duty owing by the 
defendant and of its responsibility for a failure in 
performance? Was the duty an absolute one, as 
claimed by the appel,ants, or was the undertaking one 
within the terms of the contract with the sender? 
In my opinion the contract was binding upon the 
appellants and relieved the defendant of any liability 
beyond that stipulated for. 

In the Appellate Division it was held by a majority 
of the learned justices, in effect, that the defendant 
had the right to make the regulations which pre- 
seribed its liability in acceping messages for trans- 
mission, and that “whether the action is deemed to 
rest upon the contract of the sender or to result from 
a breach of duty, the limitation of the amount of 
damages to be recovered being reasonable, the plaintiff 
has no standing to maintain this action unless he is 
the real principal in the action, and then only to the 
extent of the amount paid for the transmission of the 
message.” The dissenting jutsices took the view 
that as the contract of the defendant with respect to 
its liability was only with the sender of the message, 
the plaintiffs, as the receivers, were not bound by it, 
and that their action rested on a negligent breach of 
the duty owing by the defendant to deliver the mes- 
sage as received. It was said that “telegraph com- 





panies, being under a public duty to receivers of mes- 
sages, senders of messages cannot by contract lessen 
or do away with that duty. They may only do so in 
respect of the duty due to themselves.” 

For the decision of this case it is unnecessary that 
the court should go as far as did the Appellate 
Division in the prevailing opinion in defining the 
general responsibility of the defendant towards the 
addressee of a message. It was alleged in this com- 
plaint that the “ plaintiffs requested the Cannon Mfg. 
Co. * * * to send them by wire the prices” for 
the goods, and such was shown to be the fact by the 
evidence of the plaintiffs. The Cannon Manufacturing 
Company, therefore, in transmitting the information 
requested by means of the telegraph, was made the 
gent of the plaintiffs for that purpose. The plaintiffs, 
not desiring to await a communication from the Can- 
non Company in the ordinary way of a letter, availed 
themselves of the latter’s services and authorized 
them to employ the telegraph system for sending a 
reply. In doing so the sender was either the plaintiffs’ 
agent in making the contract with the defendant or it 
made the contract for their benefit. While in either 
view the result would be the same, in so far that 
the plaintiffs would come under the obligation of the 
contract with the defendant, it is probably the more 
correct view that the Cannon Manufacturing Company 
acted as the agent of the plaintiffs in contracting for 
the conveyance of its message by a telegraph line. If 
that be true, the plaintiffs must be concluded by the 
act of their agent. The Cannon Manufacturing Com- 
pany had a reasonable latitude of action in entering 
into such a contract, and that the terms of the con 
tract as made were reasonable must be regarded as 
settled upon authority. 

The defendant, while it may be likened to a com- 
mon carrier in its occupation of conveying messages 
from and to all persons, unlike a common carrier of 
goods, does not become an insurer in their transmiz- 
sion. Its duties are performed in a different way. 
The reasons for making common carriers of goods in- 
surers of their value do not apply in the case of tele- 
graph systems, for there is no custody of goods, and 
the conveyance of messages is subject to the contin- 
gencies of extraneous disturbances beyond the control 
of the telegraph owner, or to the inability of operators 
in transcribing by signals, or symbols, or in compre- 
hending the message itself as written. By reason of 
the franchises and powers accorded to it, a telegraph 
corporation performs public functions and it comes 
under that general obligation to which all quasi-public 
corporations are subject to conduct its corporate busi- 
ness, and to discharge the duties incident thereto with 
reasonable diligence and with a due care for the rights 
and interests of those concerned in the corporate 
operations. But, however, strictly held to this general 
obligation, it is competent for it to make such rules 
and to prescribe such regulations for the conduct of 
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its business as are reasonable. It is entitled te pro- 
tect itself against the incidental hazards of operation 
and, by contract, to limit its liability for mistakes, 
or delays, or non-delivery, caused by the negligence of 
its servants, if not gross (Breese v. U. 8S. Tel. Co., 
48 N. Y., 182; Young v. W. U. Tel. Co., 65 ib., 163; 
Kiley v. W. U. Tel. Co., 109 ib., 231; Pearasil v. W. 
U. Tel. Co., 124 ib., 256-267; Primrose v. W. U. Tel. 
Co., 154, U. S., 1-15). In each of the above cited 
cases, the contract with the Telegraph Company was 
upon printed blanks, similar to the one which the 
sender of the message in question made use of. In 
the Pearsall case (supra) the question passed upon 
was whether the sender of a message was chargeable 
with constructive notice of resolutions of the de- 
fendant limiting its liability for an unrepeated mes- 
sage. While holding that mere notice was ineffectual 
to limit the liability for a failure to accurately trans- 
mit—and upon that there was a sharp division in the 
court—the right of a telegraph company to contract 
for such limitation was considered to be settled. The 
stipulations upon these blanks have invariably been 
held in this State to be reasonable, as they have been 
by the United States Supreme Court, and in many of 
the States. The decision in the case of Ellis v. Amer. 
Tel. Co. (95 Mass., 226), largely quoted from in the 
prevailing opinion below, turned upon the general 
right of the receiver of a telegraphic message to 
hold a telegraph company responsible for the damage 
resulting from material errors occurring in the trans- 
mission of the message. In that case, as in this, there 
was an error in the quotation of a price. The Mass- 
achusetts Supreme Court held that the liability of 


the Telegraph Company to the receiver of the message | 


was generally limited by the contract upon the blank 
to the amount received by the company from the 
sender, where the message had not been repeated. It 


(Dickson v. Reuter Tel. Co., 2 C. P. Div., 62), and 
while that right is accorded here for negligence in 
performing a duty, I fail to perceive any sufficient 
reason why, in a case of failure not due to gross 
negligenee, the Telegraph Company should be held to 
a higher degree of diligence and care than was stipu- 
lated for with the sender. But the facts of this case 
do not make it necessary to go so far, and our de- 
cision is limited to those facts. It is our judgment 
that where the receiver of a message has, by a special 
request, procured it to be sent by the telegraph, he 
becomes bound by any reasonable contract made by 
the sender with the Telegraph Company for. its trans- 
mission and is limited in his elaim for any damages 
for a loss oceasioned by error or mistake in trans- 
mission, where the stipulations for the repetition or 
for the insurance of the message uave not been 
availed of, to the amount stipulated in the contract. 

In the two cases in this court to which our at 
tention is directed by the appellants nothing in their 
decision authorizes or even points to a different view 
of the question. In the case of Elwood v, W. U. 
Tel. Co. (45 N. Y., 549) the action was brought by 
the receiver of the message and the defendant was 
shown to have been guilty of gross negligence. There 
was no error or mistake in the message transmitted, 
but the fault of the telegraph company was in de 
: livering a message purporting to be from the cashier 
jof a bank when it was known by the operator that 
that officer had not signed the telegraphic message. 
The telegram directed the payment of money to a 
person named, and when first transmitted the mes- 
sage was signed simply in the name of the bank. 
The plaintiffs, to whom the message was addressed. 
called the attention of the Telegraph Company to 
{the fact that the name of the officer of the bank was 
| wanting. It was sent back for repetition and, as 








was held there, in effect. that the reguiation adopted repeated, bore the name of the cashier. It was 
by the Telegraph Company for the repetition of a) shown that the operator knew that both messages 
message, in order to guard against mistakes, was a! were written by a person who was not the cashier 
most reasonable requisition, and that, notwithstanding | of the bank and who was known by the same name 
the receiver had entered into no express contract !as that of the person to whom the telegram author 
with the company, and could not be held to have | ized the payment of the money. In the case of 
made any express stipulations with it, he could not | Lowery v. W. U. Tel Co. (60 N. Y., 198) the plaintiff 
claim any higher or different degree of diligence | was the receiver of a message and sued the defendant 
than was stipulated for between the sender of the|for a loss occasioned by reason of a change in the 
message and the Telegraph Company. This case was} figures of a sum of money which the sender asked of 
cited with approval as to the general rule in Pear-|him. Upon receiving a larger sum from the plaintiff 
sall v, W. U. Tel. Co. (124 N. Y., at p. 270). If it} the sender of the telegram misappropriated it and 
were necessary in this case to determine the measure |absconded. The plaintiff reeovered a judgment. for 
of liability of the defendant generally to the receiver | his loss, which eventually was reversed in this court, 
of a message for the loss occasioned by some mistake upon the ground that the defendant’s negligence was 
or error in its transmission, my personal judgment not the natural and proximate cause of the loss 
would incline me to agree with the view of the; sustained by thé plaintiff, as the embezzlement did 
Massachusetts court. The English courts have re-|not naturally result from the wrong of the defendant. 
fused to recognize a right of action in the addressee | The terms of the sending do not appear in the report 
of a telegraphic message for a failure to accurately |of the case, and no reference is made to the subject. 
transmit it for want of any privity of contract |The appellants’ reference to the printed record shows 
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a contract governed by the law of Illinois, according 
to the determination made below, which differed from 
the law in this State. The case is of no authority 
upon the determination of the question in this case. 

The contention of the appellants that the printed 
blank was insufficient to limit the defendant’s lia- 
bility for negligence is quite untenable. It was not 
necessary that the word “ negligence ” should be used 
in the stipulations of the contract. It was a sufli- 
cient protection to the defendant that the contract 
required a repetition of the message, or an insur- 
ance, in order to make the defendant liable for mis- 
takes or delays in the transmission or delivery beyond 
the amount received for sending the same. Such 
mistakes or delays, whether caused by the negligence 
of the defendant’s servants, if not gross, as by willful 
misconduct or by causes beyond its control, were 
covered sufficiently by the clause of the contract. 

I think that the plaintiffs failed to make any case 
against the defendant for the recovery of the damage 
ciaimed to have resulted to them by reason of the 
error or mistake in the message, as transmitted, and 
the trial court was in error in submitting the case 
to the jury upon the theory that the stipulations on 
the printed blank upon which the message was sent 
were not binding upon the plaintiffs. For the reason 
given I advise the affirmance of the order of reversal, 
and that judgment absolute should be rendered 
against the appellants, pursuant to the stipulation in 
their notice of appeal, with costs to the respondent 
in all the courts. 

CULLEN, Ch. J.; VANN, WERNER, WILLARD BART- 
LETT, Hiscock and CHASE, .J.J., concur. 

-Ordered accordingly. 


AMONG THE LATE DECISIONS. 





The right of a labor union to notify customers not 
to deal with a person whom it has put on the unfair 
list is denied in Hey v. Wilson, 232 IIL, 389; 83 N. E., 
928; 16 L. R. A. (N. S.), 85, although no threat 
accompanies the notice, if the persons receiving it 
understand that injury will result to those failing to 
comply with it. 





A bond to pay all damages sustained by the 
issuance of an injunction is held in Littleton v. 
Burgess (Wyo.), 91 Pac., 882; 16 L. R. A. (N.S.), 
49, properly to include attorneys’ fees necessary to 
secure its dissolution. With this ease is a note re- 
viewing the other authorities on Recovery, upon in- 
junction bond, of attorneys’ fees necessarily expended 
in dissolving the injunction. 





An insurer whose general agent, with power to 
waive in writing a provision in the policy against 
the installation on the premises of a gas generating 
plant, a few weeks after issuing policies containing 





such clause to the owner of a building, waives the 
provision in favor of his tenant, who installs such 
plant without the knowledge of the landlord, is held, 
in German ‘American Ins. Co. v. Hyman (Colo.), 94 
Pac., 27; 16 L. R. A. (N. S.), 77, to have waived the 
provision in favor of the landlord also, unless it 
notifies him of the installation, and either requests 
him to apply for a waiver, or cancels his policy. 





In case of the remarriage of a woman whose hus 
band had not been heard from for three years, it is 
held in Smith v. Fuller (Iowa), 115 N. W., 912; 16 
L. R. A. (N. S.), 98, that the presumption of inno 
cence will overcome the presumption of his con- 
cimued life. 





When the homestead has once attached to land, it 
is held, in Weaver v. First Nat. Bank, 76 Kan., 540: 
94 Pac., 273; 16 L. R. A. (N. S.), 110, that it may 
persist for the benefit of a single individual who is 
the sole surviving member of the family. 





Mill owners, in order to comply with the statute 
requiring the safe-guarding of machinery, are held, 
in Barclay v. Puget Sound Lumber Co. (Wash.), 93 
Pac., 430; 16 L. R. A. (N. 8.), 140, to be bound to 
adopt such guards as reasonable prudence, observa- 
tion, and care suggest, regardless of the question 
whether other mill owners use them. 





The fact that the brand of fuse supplied by a min- 
ing company for the use of its miners is in general 
use and favorably known is held, in Wiita v. Inter- 
state Iron Co., 103 Minn., 303; 115 N. W., 169; L. R. 
A. (N. 8S.), 128, not to be conclusive evidence that the 
company is not guilty of negligence in furnishing 
that particular kind of fuse; but it is also held that 
the fact that a better and safer kind has been intro- 
duced within recent years, and has come into com 
mon use, is not conclusive evidence that the company 
is negligent in using the older kind, both facts being 
held simply evidence for the consideration of the 
jury. 

Where the owner of a note secured by real estate 
mortgage assigned both instruments, and guaranteed 
the payment of interest when due and the payment 
of the principal of the note twelve months after 
maturity, and, before the statute of limitations had 
run against the guaranty, the guarantor subse 
quently purchased the land at tax sale and assigned 
the certificate, which was void on its face, to another, 
it was held, in Cones v. Gibson (Kan.), 94 Pac., 998; 
16 L. R. A. (N.8.), 121, in an action brought to fore- 
close the mortgage after the statute had barred the 
remedy upon the guaranty, that the purchase of the 
land at tax sale by the guarantor uid not effect a 
payment of the taxes; that the guarantor and his 
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assignee were under no obligation to pay the taxes 
on the land, and that the tax-deed holder was entitled 
to a first lien. 

The liability of a master for an act of his super- 
intendent which is the subject of performance by 
ordinary subordinate employees, and includes no ele- 
ment of superior duty, supervision, or command, is 
denied in Gallagher v. Newman, 190 N. Y., 444; 33 
.. E., 480; 16 L. R. A. (N. S.), 146, under a statute 
imposing liability upon the master for the death of 
his servant where the injury is caused “ by reason 
of the negligence of any person in the service of the 
employer, intrusted with and exercising superintend- 
enee, whose sole or principal duty is that of superin- 
tendence.” 

Possession gained by a mortgagee as tenant of the 
mortgaged property under a lease requiring a sur- 
render at the expiration of the term is held, in Bar- 
son v. Mulligan, 191 N. Y., 306; 84 N. E., 75; 16 L. 
R. A. (N. S.), 151, not to be such possession with 
consent of the mortgagor under the mortgage as will 
entitle him to retain possession until the mortgage 


is paid. 





Defendant, who, after a special appearance to con- 
test the jurisdiction because of inefficient service of 
the summons, submits to a trial upon the merits, is 
held, in Corbett v. Physicians’ Casualty Asso. ( Wis.), 
115 N. W., 365; 16 L. R. A. (N. S.), 177, to waive 
the question of the jurisdiction of the court over his 
person. 


One who, in consideration of an advance of goods 
and a subordination of his claim against the other 
contracting party to those of other creditors, obtains 
a right to a mortgage on real estate, which he subse- 
quently foregoes on receiving a promise of a mort- 
gage on land to be obtained in exchange for it, and 
then permits another exchange upon a similar 
promise, after which he receives a mortgage on the 
land finally obtained by his debtor, without notice 
of any weakness in the title, is held, in Richardson v. 
Wren (Ariz.), 95 Pac., 124; 16 L. R. A. (N. S.). 190, 
to be entitled to priority over the rights of the 
former owner of the mortgaged land. to rescind the 
trade for fraud. 





The presumption of probable cause for a prosecu- 
tion arising from conviction is held, in Carpenter v. 
Sibley (Cal.), 94 Pac., 879; 15 L. R. A. (N. S.), 
1143, to be destroyed if the conviction was secured 
by fraud or perjury. 

Faniure to inclose the elevator on which an em- 
ployee was injured by the falling of a barrel from 
an adjoining elevator operated in the same inclosed 
shaft is held, in Fowler Packing Co. v. Enzenperger 











(Kan.), 94 Pae., 995; 15 L. R. A. (N. S.), 784, to 
be prima facie evidence of negligence, within the 
meaning of a factory act requiring owners or opera- 
tors of manufacturing establishments properly and 
substantially to inclose or secure elevators, etc. 

Government inspection of animals slaughtered for 
meat is held, in O’Connor v. Armour Packing Co. 
(C. C. A.), 158 Fed., 241; 15 L. R. A. (N. S.), 812, 
not to relieve an employer from liability for failure 
to use due care in their inspection, so as not to 
expose his servants to infection from disease. 

Evidence of donations and promises of future as- 
sistance, and admissions by an employer that the 
accident had been his fault, and not plaintiff’s, is 
held, in Binewiez vr. Haglin, 103 Minn., 297; 115 
N. W., 271; 15 L. R. A. (N. 8.), 1096, not to require 
the submission of the case to the jury, where there 
is no direct testimony as to how the accident hap- 
pened, or what caused it. 

That lien for lumber used in the construction 
of a house which the court in a suit brought by a 
guardian to sell land of an infant has authorized 
the guardian to build upon other land, out of the 
proceeds, will not lie against the land on which the 
house stands, is held in Logan Planing Mill Co. v. 
Aldredge (W. Va.), 69 S. E., 783; 15 L. R. A. (N. 
S.), 1159. 

The liability of a municipality. in tort for mis- 
taken action of the city council in attempting to 
revoke a liquor license is denied in Claussen +. 
Luverne, 103 Minn., 491; 115 N. W., 643; 15 L. R. 
A. (N. S.), 698. 

Authority to establish a municipal lighting plant 
is held, in Posy v. North Birmingham (Ala.), 45 
So., 663; 15 L. R. A. (N. S.), 711, not to be within 
the implied powers of a municipal corporation. 

The validity of an ordinance forbidding the solici 
tation of patronage at depots while trains are stop- 
ping there is sustained in Emerson rv. MeNeil, 84 
Ark., 552; 106 S. W., 479; 15 L. R. A. (N.S.), 715. 

An attempt by a municiap! corporation to pro- 
hibit loitering on the streets, in so far as applied 
to persons conducting themselves in a_ peaceable, 
orderly manner, is held, in St. Louis v. Gloner (Mo.), 
109 S. W., 30; 15 L. R. A. (N. 8.), 973, to be an 
interference with the constitutional right of personal 
liberty. 

That a city may, by force, resist the unauthorized 
construction of street railway tracks upon its streets, 
is held in Los Angeles R. Co. v. Los Angeles (Cal.), 
92 Pac., 490; 15 L. R. A. (N. S.), 1269. 

The refusal to order a physical examination was 
held, in Western Glass Mfg. Co. v. Schoeninger 
(Colo.), 94 Pac., 342; 15 L. R. A. (N. 8.}, 663, to 
amount to reversible error, where permanent injury 
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was alleged, and the accident was of such a nature 
as to produce no visible wound, and such examina- 
tion would determine whether complete recovery 
could be had, and where the amount of the verdict 
indicated that the jury considered the injuries per- 
manent, although the application was not made until 
more than a year after the accident. 





That a creditor cannot, by proceeding in equity, sub- 
ject the debtor’s cause of action for conversion to the 
payment of his claim, is held in Raymond v. Blane- 
grass, 36 Mont., 449: 93 Pae., 648; 15 L. R. A. (N. 
S.), 976. 





estraining a resident creditor from proceeding in 
another State to reach wages of his debtor who re- 
sides in the same State with himself, in violation of 
its exemption laws, is held, in Wierse v. Thomas, 145 
N. C., 261; 59 S. E., 58; 15 L. R. A. (N. 8S.), 1008, 
not to violate the constitutional provisions requiring 
each State to give full faith and credit to the judicial 
proceedings of other States, and entitling citizens of 
each State to equal privileges and immunities. 





A decree for suit money and alimony, against the 
guardian of defendant in a divorce suit who appears 
to defend. only on behalf of his ward, is held, in 
Sturgis v. Sturgis (Or.), 93 Pac., 696, 15 L. R. A. 
(N. 8.), 1034, to be void, since the court has no 
jurisdiction to render a personal judgment against 
him. 





The grade of a homicide as first-degree murder is 
held, in Turner v. State (Tenn.), 108 S. W., 1139; I5 
L. R. A. (N. S.), 988, not to be changed by the fact 
that it was committed in pursuance of a joint agree- 
ment for the simultaneous death of both parties. 

One who strikes to defend his brother from assault 
is held, in State v. Cook, 78 S. C., 253; 59 S. E., 862; 
15 L. R. A. (N. 8.), 1013, to be bound by his brother’s 
fault in bringing out the difficulty, although the as- 
sistance is rendered in good faith, in a sudden emer- 
gency affording no time to discover who the aggressor 
was. 





Entry of a judgment nunc pro tune was held, in 
Clark & Leonard Investment Co. v. Rich (Neb.), 115 
N. W., 1084; 15 L. R. A. (N. S.), 682, not to be 
allowable to the prejudice of a third party who has 
become the owner of the property which will be 
affected by the order. 

A default judgment against the defendant, al- 
though running against all persons claiming under 
the defendant, but which does not adjudge the inter- 
vener to be in default, or show that a hearing was 
had on the merits of the intervention petition, or 
does not appear to run against the intervener by 
name or necessary. implication, is held, im McCul- 





lough v. Connelly (Iowa), 114 N. W., 301; 15 L. R. 
A. (N. S.), 823, not to support a plea of former ad- 
judication and estoppel against the intervener. 





Bull fighting is held, in State ex rel. Crow +. 
Canty, 207 Mo., 439; 105 S. W., 1078; 15 L. R. A. 
(N. 8.), 747, to be perpetually enjoinable as a public 
nuisance, notwithstanding the fact that the offenders 
are punishable criminally, or that property rights of 
the complainants are not involved. 





Whetner failure to look and listen before attempt- 
ing to cross an interurban street-car track laid along 
the public highway is negligence, is held, in Chicago 
& J. Electric R. Co. v. Wanic, 230 Ill., 530; 82 N. E., 
821; 15 L. R. A. (N, S.), 1167 to be a question for 
the jury. 





An action for negligence against a foreign and a 
local railroad company and a local employee is held, 
in Clinger v. Chesapeake & O. R. Co. (Ky.), 109 S. 
W., 315; 15 L. R. A. (N. S.), 998, not to be re 
movable by the foreign corporation from the State 
to the Federal court on the allegation that the local 
company and employee were not liable for the injury, 
if the local company has leased its road to the 
foreign one, so that it may be liable for the neg- 
ligent operation thereof by the latter, and the acci- 
dent may have been due to the negligence of the 
individual defendant. 

The reading by plaintiff and his wife of a libelous 
letter concerning plaintiff and addressed to his wife 
is held in Kramer v. Perkins, 102 Minn., 455; 113 
N. W., 1062; 15 L. R. A. (N.S.). 1141, to constitute 
a publication thereof. 





The lien of one advancing money to a lessee on the 
security of a building removable by him before the 
expiration of the term is held, in Hughes v. Kershow 
(Colo.), 93 Pae., 1116; 15 L. R.A. (N. S.), 723, to 
become ineffective upon the expiration of the lease. 

The statute of limitations is held, in Webster v. 
Pittsburg C. & T. R. Co. (Ohio), 84 N. E., 592; 15 
L. R. A. (N. 8.), 1154, not to start to run against 
the right of remaindermen to institute proceedings 
to compel appropriation by a railroad of property 
of which it had taken possession without title, until 
the death or other termination of the estate of the 
life tenant. 

Failure to provide a special fund out of which 
town warrants are payable is held, in Howe v. Gun- 
nison (Colo.), 95 Pac., 283; 15 L. R. A. (N. S.), 
1276, not to prevent the running of the statute of 
limitations if the town oflicials denied the validity 
of the warrants and refused to provide the fund for 
that reason. 
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RIGHT TO HUNT OR FISH ON NAVIGABLE 
: WATERS. 





In Ainsworth v. Munoskong Hunting & Fishing 
Club, in the Supreme Court of Michigan (June, 1908, 
67 Cent. L. J., 400), it was held that a citizen has 
the right to hunt ducks on the navigable waters of 
the State; that such right is not a bare legal one, 
interference with which causes no substantial injury, 
but that it will be protected by a court of equity 
through injunction. An injunction was granted 
against a hunting and fishing club having a club 
house on the shore of a navigable bay, being part of 
the Great Lakes, defendant having caused its em- 
ployees to interfere with complainants’ decoys, thus 
preventing ducks from alighting near them and other- 
wise so to annoy the complainants that they were 
unable to hunt. The opinion of the court concludes: 

“The right upon which complainants insist is a 
civil right and their protection in its exercise clearly 
within equitable jurisdiction (22 Cye., 757). We 
think that this right is not merely a bare legal right. 
and interference with it causes no substantial injury. 
‘fo many people such rights are highly prized, and 
their exercise valuable and necessary. To hold that 
such rights are not of sufficient dignity that inter- 
ference therewith, and the prevention of their lawful 
exercise, and threatened continuance of such interfer- 
ence, will be taken cognizance of by the courts, and 
injury arising therefrom prevented, would be to de- 
prive complainants of such rights and to encourage 
wrongdoers in the assumption of the sovereign pre- 
rogative. The allegations of the bill of complaint as 
to the apprehended injury threatened by defendant 
are sufficient. The averments of the bill not being 
denied are sufficinet if charged on information and 
belief (High on Injunction, sec. 35). From the state 
of the pleadings there is no dispute here as to com- 
plainants’ rights. Whether there is an injury for 
which a suit at law will furnish no adequate remedy 
and whether that injury is irreparable are the crucial 
questions. The first we have decided in the a‘firma- 
tive. Whether an injury to property or rights is 
irreparable depends in each case upon the nature of 
the right or property. ‘An injury to be irreparable 
need not be such as to render its repair physically 
impossible; but it is irreparable when it cannot be 
adequately compensated in damages or when there 
exists no certain pecuniary standard for the measure- 
ment of damages * * * due to the nature of the 
right or property injured’ (22 Cye., 763, 764, and 
eases cited). The right to fish in navigable waters is 
a public right (13 Am. Ency., 560, and cases cited). 
An action for damages will lie for injury to such 
right (13 Am. ~ E. Ene., 584). The authorities hold 
that certain injuries to fishing, which, if permitted, 
would be irreparable, or for which the law furnishes 
no adequate remedy, may be restrained by injunction 





(13 Am. & E. Ene., 585, and notes). ‘to hunt and 
fish in and upon the navigable waters such as these 
is a publie right of which any citizen may avail nim- 
self, subject to the game laws of the State. The right 
to hunt is as valuable to the individual as his right 
to fish, and the authorities which sustain and protect 
him in the exercise of the one may be invoked with 
equal forge as to the other. We are unable to draw 
any distinction between them. 

Our conclusion is that the injury to complainants’ 
rights complained of comes within this definition.” 

ae Central Law Journal for November 20, 1908, 
publishes the following note in connection with its 
report of the above decision: 

_Notr.— Extent of the Publie Right to Hunt and to 
Fish.—With the population of the country growing 
denser, rights hitherto unquestioned or undisputed, 
such as the right to hunt and fish on the public 
domain, become in danger of impairment. They must 
of course be necessarily restricted, but cannot be abso- 
lutely denied. 

Right to Fish.—Fish in streams and all public 
waters are ferae naturae, and, as far as any right of 
property in them can exist, it is in the publie or is 
common to all until they are taken and redueed to 
actual possession (Perey Summer Club v. Welch, 66 
N. H., 180; Lincoln vr. Davis, 53 sich., 375; 51 Am. 
Rep., 116; Gentile v. State, 29 Ind., 409; Parker r. 
People, 101 Tll., 581). Therefore. the right of fishing 
in the navigable and public waters is free to the 
citizens of the State (State v. Gienn, 52 N. C., 321; 
uooker v. Cummings, 20 Johns., N. Y., 90; 11 Am, 
Dee., 249; Preble ». Brown, 47 Me., 284; Dunham v. 
Lamphere, 69 Mass., 268). This right of fishery in 
the navigable waters of the State is an incident of 
sovereignty and cannot be bartered away (Martin vt. 
Waddell, 18 N. J. L., 496; Gough v. Bell, 21 N. J. 
Law., 156; Carson v. Blazer, 2 Bin., Pa., 475; 4 Am. 
Dec., 463; Sloan v. Biemiller, 34 Oh. St., 492; Skinner 
v. Hettrick, 73 N. Car., 53; Wilson v. Inloes, 6 Gill, 
Md., 121). See recent case of State v. Gerbing (Fla., 
67 Cent. L. J., 179), where the court holds that the 
State cannot grant an exclusive right to plant oysters 
on navigable waters. The right of fishing in navigable 
waters is subordinate to the right of navigation 
(Lewis v. Keeling, 46 N. Car., 299; 62 Am. Dec., 168), 
but as paramount to the private right to cut grass 
below high water mark (Allen v. Allen, 19 R. L., 114; 
32 Atl, 166; 30 L. R. A., 497) or the right to eut 
ice (Rowell v. Doyle, 131 Mass., 474). This right, 
however, does not include the right to land fish on 
private property above high water mark (Bickel v. 
Polk, 5 Har. Del., 325) or to place weirs or obstruc- 
tions on adjoining flats, or to erect a hut on private 
lands adjoining the fishery (Cortelyou v. Van Brundt, 
2 Johns., N. Y., 357; 3 Am. Dee., 439), or to set nets 
or seines, making them fast in the usual way by 
grapplings to the shores, those being advantages 
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which the riparian owner has over all others (Duncan 
v. Sylvester, 24 Me., 482; 41 Am. Dec., 400). 

No right to exclusive fishing privileges in public 
waters can be obtained by adverse possession 
(Chalker v. Dickenson, 1 Conn., 382; 6 Am. Dec., 250; 
Sloan v. Biemiller, 34 Oh. St., 492; Moulton v. 
Libbey, 37 Me., 472; 59 Am. Dec., 57). Thus, a 
custom among the inhabitants on a certain river that 
when anyone had cleared a place for seine fishing he 
might hold it against everyone else is not a good 
custom, being in derogation of common right (Freary 
v. Cooke, 14 Mass., 488; Westfall ». Van Anker, 12 
Johns., N. Y., 425. But see Trus. of Brookhaven v. 
Strong, 60 N. Y., 56; Collins v, Beubury, 27'°N. C., 
118). 

In Sollers v. Sollers (77 Md., 148; 26 Atl., 188; 39 
Am. St. Rep., 404; 20 L. R. A., 94), it was held that 
where, in trespass, it appeared that the fish were 
taken in a cove covered by water, within the ebb and 
flow of the tide, being confined within the cove by a 
wire fence extending across its mouth, a requested 
prayer that the verdict must be for the plaintiff was 
properly rejected, even though plaintiff had caught 
and placed some of the fish within the cove, as the 
fish, though confined, were in the tide waters. 

Right to Shoot Game.—-As with fish, so with wild 
animals (ferae naturac) known as game, the owner- 
ship is in the State for the benefit of all the people in 
common (Geer v. State, 161 U. S., 519; 16 Sup. Ct., 
600; Magner v. People, 97 Ill., 320). 

Comparatively few authorities have passed on the 
right to hunt on the public domain or the liability 
for interference with such right. In Carrington v. 
Taylor (11 East., 571) it was held that the firing at 
wild fowl by one who was at the time in a boat on a 
public river where the tide ebbed and flowed, so near 
an ancient decoy as to make the birds there take 
flight, was evidence of willful disturbance and of 
damage to the decoy for which an action on the case 
might be maintained by the owner (see also Keble 
v. Hickeringill, 11 Mod., 74; 130; 11 East., 574).— 
N. Y. Law Journal. 

INNKEEPERS. 
LIABILITY FOR OFFENSIVE ACTS OF 
EMrLOYEES. 





New York Court of Appeuls. 
Decided November 17, 1908. 
CATHARINE DE WOLF, appellant, v. Srstkon Forp and 
Samvuet T. SHaw, respondents. 

The manager in control of a public inn is liable in 
damages to u female guest of the house for the 
conduct of his employee in foreing himself into her 
room against her protest in the night time when 
she was in scant attire and using vile and insulting 
language towards her in the presence of others, 


accusing her of immorality and of being a dis- 

orderly person and ordering her to leave the house. 

Under a complaint setting forth such facts, and 

demanding damages for a breach of duty between 

innkeeper and guest, the plaintiff may recover com- 
pensatory damages for injury to her feelings and 
the personal humiliation suffered. 

Appeal from a judgment of the Appellate Division, 
First Department, affirming a judgment of the Trial 
Term dismissing the complaint upon the pleadings at 
the opening of the trial. 

shis action was brought to recover damages which 
the plaintiff claims to have sustained through the acts 
ot the defendants’ servants, who is charged with forc- 
ing his way into a room occupied by the plaintiff 
in defendants’ hotel and addressing to her insulting, 
derogatory and defamatory language. The action was 
brought to trial before the court and a jury. At the 
opening of the trial the defendants’ counsel moved 
to dismiss the complaint upon the pleadings. This 
motion was granted and judgment entered dismissing 
the complaint. Upon appeal to the Appellate Division 
the judgment was affirmed by a divided court, and an 
appeal has been taken to this court. The sole ques 
tion to be determined here is whether, upon the facts 
stated in the complaint and supplemented *by thie 
allegation of the defendants’ answer, the case should 
have been submitted to the jury. 

The complaint alleges that on June 5, 1905, the 
defendants managed and controlled the Grand Union 
Hotel, in the City of New York, which was a public 
inn for the entertainment of guests for hire; that the 
plaintiff, in company with her daughter and _ her 
brother, called at the hotel and applied for rooms, 
giving their true and proper names and stating the 
relationship of each to the other; that the plaintiff 
and her brother and daughter were thereupon 
received as guests of the hotel, and the plaintiff was 
assigned to a room therein; that thereafter and at 
about 1 o’clock in the morning of the next day, while 
the plaintiff was oceupying the room so assigned to 
her, one of the servants of the defendants, in the 
course of his regular employment in the hotel, forced 
his way into the room of the plaintiff without her 





cousent and against her protest, she being then 
jundressed, except in a nightgown, and addressed to 
her and in her presence, and in the presence of her 
brother and another person, vile and insulting lan- 
guage, charged her with being a disreputable person, 
accused her of conduct imputing guilt of impropriety 
and immorality, and insulted her in other ways; that 
the plaintiff was ordered to leave the hotel and 
threatened with the publication of her name in the 
daily papers as a disreputable person, and that thes« 
acts, committed by the said defendants’ servant, were 
in violation of the defendants’ obligations towards 
this plaintiff as their guest. 

In their answer the defendants admit their man 
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agement and control of the hotel and that the 
plaintiff was assigned to a room therein on the day 
mentioned in the complaint. All the other allegations 
of the complaint are denied. Additional facts are set 
forth as a separate defense, and new matter is alleged 
by way of justification. The substance of this sepa- 
rate defense and of this new matter is that the 
defendants had established and enforced in their hotel 
a tule forbidding the presence of a man in a woman’s 
bedroom, especiaily at night, unless the room was 
vceupied by husband and wife; that such a rule was 
reasonable and necessary for the maintenance of the 
ood repute of the hotel and for the protection of its 
suests against improper persons; that the plaintiff 
had violated this rule by permitting a man to enter 
und remain in her bedroom at a late hour of the 
night while she was clad only in a nightdress; that 
the defendant’s servant informed plaintiff of the rule 
referred to and requested her male visitor to leave 
the room, or to leave the hotel, and that this request 
was refused; that the acts of the defendants’ servant 
complained of were simply such as were necessary to 
enforce this rule; and that no more was done than 
was reasonably necessary to accomplish that object. 

Jas. L. Bennett for appellant; Franklin Pierce and 
John €, Gulick for respondents. 





WERNER, J.—As no evidence was taken at the trial, 
the dismissal of the complaint compels us to assume 
the truth of all the allegations of fact contained in 
that pleading (Sheridan v. Jackson, 72 N. Y., 170; 
Baylies Trial Pr., 2d ed., 247). The facts which 
must, therefore, be regarded as established for the 
purposes of this review are that the relation of inn- 
keeper and guest existed between the defendants and 
ihe plaintiff at the time when the servant of the 
former foreed his way into the room of the latter; 
that this foreible entry was made without invitation 
‘rom the guest and against her protest; that she was 
there subjected to the mortification of exposing her 
person in scant attire, and to the ignominy of being 
aceused of immoral conduct; that she and her visitor 


this was done by the defendants’ servant without 
justification and in the course of his regular employ 
ment. If the defendants in these circumstances are 
not to be held responsible, it must be upon the theory 
that they owed no duty to the plaintiff in respect of 
her convenicuce, privacy, safety and comfort while she 
was their guest, and that an innkeeper is immune 








where the common law prevails that the business of 
an innkeeper is of a quasi public character, invested 
with many privileges and burdened with correspond- 
ingly great responsibilities. Except as the general 
rule of the common law is modified by statutory 
enactment, an innkeeper has the undoubted right to 
conduct his inn as he deems best, so long as he does 
not violate the law. Although he impliedly invites 
the public to his establishthent he is bound to furnish 
no particular kind of entertainment or accommoda- 
tion, except such as may be expressly stipulated for, 
or such as may be reasonably implied from the prices 
which he charges, or the grade of the inn which he 
maintains. And while he is bound to accept as guests 
all proper persons so long as he has room for them, 
he is under no legal obligation to assign a guest to 
any particular apartment (Fell v. Knight, S. M. & 
W., 269). From the very nature of the business it is 
inevitable that an innkeeper must, at all reasonable 
times and for all proper purposes, have the right of 
access to and control over every part of his inn, even 
though separate parts thereof may be occupied by 
guests for hire. Over against these general rights 
and privileges there is the well-recognized responsi- 
bility of the innkeeper for the guest’s goods and 
chattels brought to the inn. As to these the inn- 
keeper is an insurer unless his common-law duty is 
modified by statute, and he is liable for all loss except 
such as is oceasioned by the negligence or fraud of 
the guest, or by the act of God or the public enemy 
(Hulett v. Swift, 33 N. Y., 571). Although this 
liability of the innkeeper for the loss of goods in- 
trusted to him by his guest was clearly defined nearly 
four centuries ago, it has been reserved for us at this 
late day in the development of our jurisprudence to 
define, with such accuracy as the nature of this case 
requires, the relation of the innkeeper to the person 
of his guest. It is clearly not the conventional rela- 
tional of landlord and tennat, for there is no contract 
as to the realty (Taylor’s L. & T., sec. 66). A room 
in an inn occupied by a guest is not in the legal sense 


j his dwelling house, for, notwithstanding his occu- 
were ordered to depart from the hotel, aud that all! 


| 


pancy. it is the house of the innkeeper (Rodgers v. 


People, 86 N.Y. 360). Nor is the relation of tnn- 


keeper and guest usually created by express contract, 


for as a rale it ix based wholly upon the mere circum 


j stance that one man happens to have an inn whieh 


from liability for any maltreatment which he or: 


his servants may inflict upon a guest, be it ever so 
willful or flagrant. We think it may safely be 
asserted that this has never been the law and that 
no principle so repugnant to common decency and 
justice can ever find lodgment in any enlightened 
system of jurisprudence. 

For centuries it has been settled in all jurisdictions 





ix patronized by another, and the law implies what 
ever else is necessary to constitute the relation 
between them (Anthon’s Law Student, p. 57; Willard 
ve. Reinhard, nr E. D. Smith, 148). Tt is a relation, 
moreover, whieh cannot be defined with exactitude in 
matters of detail, for it may be one thing in a mining 
camp, or in the remote and sparsely settled portions 
of a country; it may be another thing in the tavern 
by the rural wayside, and yet another in the modern 
urban palace called a hotel. Between the extreme ot 
rugged simplicity on the one hand and of palatial 
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magnificence on the other’ there are numberless grad- 
uations of service, attention, convenience and luxury 
which must necessarily give the relation of innkeeper 
and guest such flexibility as will render it adaptable 
to varying conditions and circumstances. But under- 
neath all these differing conditions there is, of course, 
a basic legal principle which governs the general 
relation of innkeepre and guest. The innkeeper holds 
himself out as able and willing to entertain guests 
for hire, and, in the absence of a specific contract, the 
law implies that he will furnish such entertainment 
as the character of his inn and reasonable attention to 
the convenience and comfort of his guests will afford. 
If the guest is assigned to a room upon the express 
or implied understanding that he is to be the sole 
occupant thereof during the time that it is set apart 
for his use, the innkeeper retains a right of access 
theerto only at such proper times and for such reason- 
able purposes as may be necessaty in the general con- 
duct of the inn or in attending to the needs of the 
particular guest. If, for instance, there should be 
an outbreak of fire, a leakage of water or gas, or any 
other emergency calling for immediate action in a 
room assigned to a guest, the innkeeper and his 
servants must necessarily have the right to enter 
without regard to the time of day or night and 
without consulting the wish or convenience of the 
guest. It is equally obvious that for the purpose 
of enabling the innkeeper to fulfill his express or 
implied cotnract to furnish his guest with such 
convenience and comfort as the inn affords, he and 
his servants must have such aecess to the room at 
all such reasonable times as will enable him to fulfill 
his duty in that behalf. It is obvious that as to this 
general right of entry no hard and fast rule can be 
laid down, for what would be reasonable in a case 
where a room is occupied by two or more guests, or 
where access to one room can only be had through 
another, might be highly unreasonable where a sepa- 
rate room is assigned to the exclusive use of a single 
guest. It is also manifestly proper and necessary 
that an innkeeper should have the right to make 
ond enforce such reasonable rules as may be designed 
to prevent immorality, drunkenness or any form of 
misconduct that may be offensive to other guests, or 
that may bring his inn into disrepute, or that may 
be radically inconsistent with the generally recog- 
nized propricties of life. To these reserved rights of 
the innkeeper the guest must submit. But the guest 
also has affirmative rights which the innkeeper is 
not at liberty to willfully ignore or violate. When 
a guest is assigned to a room for his exclusive use, it 
is his for all proper purposes and at all times until 
he gives it up. This exclusive right of use and pos- 
session is subject to such emergent and occasional 
entries as the innkeeper and his servants may find 
it necessary to make in the reasonable discharge of 


due regard to the occasion and at such times and in 
such manner as are consistent with the rights of 
the guest. One of the things which a guest for hire 
at a public inn has the right to insist upon is re- 
spectful and decent treatment at the hands of the 
innkeeper and his servants. That is an essential part 
of the contract whether it is express or implied. 
This right of the guest necessarily implies an obliga- 
tion on the part of the innkeeper that neither he 
nor his servants will abuse or insult the guest, or 
indulge in any conduct or speech that may unneces- 
sarily bring upon him physical discomfort or distress 
of mind. The innkeeper, it is true, is not an insurer 
of the safety, convenience or comfort of the guest. 
But the former is bound to exercise reasonable care 
that neither he nor his servants shatl by uncivil, 
harsh or cruel treatment destroy or minimize the 
comfort, convenience and peace which the latter 
would ordinarily enjoy if the inn were properly con 
ducted, due allowance being always made for the 
grade of the inn and the character of the aceommo- 
dation which it is designed to afford. 

Upon the facts of record, considered in the light of 
this very general statement of the rules which govern 
the relation of innkeeper and guest, it is clear that 
the defendants were guilty of a most flagrant breach 
of duty towards the plaintiff. As a guest for hire 
in the inn of the defendants the plaintiff was entitled 
to the exclusive and peaceable possession of the room 
assigned to her, subject only to such proper intrusions 
by the defendants and their servants as may have 
been necessary in the regular and orderly conduct of 
the inn. or under some commanding emergency. Had 
such an emergency arisen, calling for immediate and 
unpremeditated action on the part of the defendants 
of their servants, in conserving the safety or protec- 
tion of the plaintiff or of other guests, or of the build- 
ing in which they were housed, the usual rules of 
decency, propriety, convenience or comfort might have 
been disregarded without subjecting the defendants to 
liability for mistake of judgment or delinquency in 
conduct: but for all other purposes their oceasional 
or regular entries into the plaintiff’s room were sub- 
ject to the fundamental consideration that it was 
for the time being her room, and that she was en- 
titled to respectful and considerate treatment at their 
hands. Such treatment necessarily implied an ob- 
servance by the defendants of the proprieties as to 
the time and manner of entering the plaintiff’s room. 
and of civil deportment towards her when such an 
entry was either necessary or proper. Instead of 
acting according to these simple rules the servant of 
the defendants forced his way into the plaintiff’s 
room under conditions which would have caused any 
woman, except the most shameless harlot, a degree 
of humiliation and suffering that only a pure and 
modest woman can properly describe. Not content 





their duties; but these entries must be made with 


with that, the servant castigated the plaintiff with 
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opprobrious and offensive epithets, imputing to her 
immorality and unchastity, and, as a fitting climax 
to such an episode, ordered the plaintiff to leave the 
inn. ; 

The majority opinion handed down by the Appel- 
late Division, in which the dismissal of the com- 
plaint was sustained, seems to be based upon the 
theory that under the common law the innkeeper is 
not responsible for the safety of his guest for hire, 
and as authority for that view it cites Calye’s Case 
(8 Coke’s Rep., 32). All that appears to have been 
decided in that case is that the innkeeper is. under 
an absolute duty to safely keep the chattels brought 
to the inn and intrutsed to him by his guest. There 
is a dictum in the opinion to the effect that if the 
guest be beaten in the inn, the innkeeper shall not 
answer for it; but under no reasonable construction 
could that language be held to mean that an inn- 
keeper and his servants might assault a guest and 
yet not be liable. There may doubtless be many 
conditions under which a guest at an inn may be 
assaulted or insulted by another guest or by an out- 
sider without subjecting the innkeeper to liability, 
hut if it ever was thought to be the law that an inn- 
keeper and his servants have the right to willfully 
assault, abuse or maltreat a guest, we think the time 
has arrived when it may very properly and safely 
be changed to accord with a more modern conceptio.: 
of the relation of innkeeper and guest. We think it 
would be startling, to say the least, to announce it 
as the law of this State that an innkeeper and his 
male servants may invade the room of a female guest 
49—LAW JOURNAL 
at any hour of the day or night without her consent 
and in utter disregard of every law of decency and 
modesty, and that the necessity for such an extraord- 
inary right lies in the rule that an innkeeper must 
be permitted to control every part of his inn for the 
protection of all his guests. Such a doctrine, so far 
from holding an innkeeper to a reasonable responsi- 
bility in the quasi public business which he is per- 
mitted to carry on, would clothe him with dangerous 
prerogatives permitted to no other class of men. 

We conclude, therefore, that the invasion of the 
plaintiff’s room in the defendants’ inn and the treat- 
ment to which she was there subjected under the cir- 
cumstances described in the complaint constituted a 
vialation of the duty which the defendants owed to 
the plaintiff and for which they may be held liable 
if the facts alleged are established by proof. The com- 
plaint, although somewhat inartificial in form, sets 
forth all the facts necessary to such a cause of ac- 
tion. The measure of liability, if any, will be purely 
compensatory and not punitive, the plaintiff’s right 
to recover being confined to such injury to her feel- 
ings and such personal humiliation as she may have 
suffered (Gillespie v. B’klyn Heights RR., 178 N. 
Y.. 347). That is the extent to which the defendants’ 











liability may fairly be said to spring from their 
breach of duty. Any remedy beyond that which the 
plaintiff may seek to assert must be invoked in a 
different form of action. The gravamen of the action 
at bar is not the alleged slanderous defamation of 
the plaintiff, but the defendants’ breach of the duty 
which was directly caused thereby. 

The precise question at issue, as we have suggested, 
seems to be one of first impression in this State. In 
a diligent search through the books we have found 
some cases that are analogous to the ease at bar, 
but none that are identical. It has been held, for in- 
stance, that a tradesman is liable for an assault 
upon a customer committed by the tradesman’s em- 
ployee while acting within the scope of his employ- 
ment (Collins v. Butler, 179 N. Y., 156), and the 
same rule was applied where such an employee had 
procured the unlawful imprisonment of a customer 
(Craven v. Bloomingdale, 171 N. Y., 439). In a 
very recent case this court decided that a common 
carrier is liable to a passenger for injury to his feel- 
ings caused by the insulting language of the car- 
rier’s empioyee, this liability being predicated upon 
a breach of the contract which obligated the carrier 
not only to transport the passenger, but to accord 
to him respectful and courteous treatment and to 
protect him from insult from strangers and employees 
(Gillespie rv. B’klyn tieights RR., supra). There is 
the same dearth of direct authority in other juris- 
dictions. In England an innkeeper has been held 
liable for injuries suffered by a guest through a 
defect in the inn which existed because of the inn- 
eeper’s negligence, and the measure of the innkeeper’s 
duty was held to be reasonable care. In Nebraska it 
was held that an innkeeper was liable for injury to 
a small boy, who was a guest, through the accidental 
discharge of a pistol in the hands of an employee, in 
a room not intended for guests, into which the lad 
had intruded (Claney v. Barker, 71 Neb., 83; reargu- 
ment, id., 91). The conclusion of the court in that 
case seems to have been based upon the theory that 
the innkeeper’s liability is similar to that of common 
carriers, who have been held responsible for assaults 
or insults upon passengers perpetrated by their em- 
ployees while acting not within the scope of their 
restricted authority, but within the apparent course 
of their employment, as in Palmeri v. Man. R’y (133 
N. Y.. 261). In the Nebraska case referred to the 
Federal Cireuit Court of Appeals (131 Fed. Rep., 
161) differed from the State court upon the ground 
that the innkeeper’s employee was not at the time 
of the accident doing anything that was within either 
the actual or apparent scope of his employment, and 
also for the further reason that a common carrier's 
liability in such cases cannot be applied to an inn. 
keeper. In California there is one reported case in 
which the innkeeper was held liable for an assault 
upon a gnest committed by employees who were acting 
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within the scope of their employment (Wade v. 
‘Thayer, 40 Cal., 578), and in tne same State in a 
recent case the innkeeper was held to be free from 
liability for an assult upon a guest by an employee 
who was not acting within the scope of his employ- 
ment (Rahmel v. Lehndorff, 142 Cal., 681). In Mis- 
souri an innkeeper has been held liable for injuries 
to a guest resulting from an assault by an employee 
even where, as the report seems to indicate, the em- 
ployee was acting willfully and wantonly rather than 
within the apparent scope of his employment (Moser 
v. Overstreet, 88 Mo. App., 72), and in Pennsylvania 
and Minnesota the courts have gone so far as to 
hold the innkeeper liable for assaults upon guests 
within the inn by others than the innkeeper or his 
servants (Rommel v. Schambacher, 120 Pa. St., 579; 
Curran v. Olsen, 88 Minn., 307). 

All these cases bear certain analogies to the case 
at bar, but none are authoritative for the precise 
principle is not involved. They have been cited be- 
cause these analogies indicate, if they do not deter- 
mine, that the innkeeper is not a lonely exception to 
the rule of respondeat superior, when a guest is as- 
sulted or injured under circumstances which would 
generally make other employers liable for the acts 
of their servants. 


The judgments of the Appellate Division and the 
Trial Term should be reversed and a new trial 
granted, with costs to the appellant to abide the 
event. 


CULLEN, Ch. J.; Gray, VANN, W|LLARD BARTLETT, 
If1rscock and CHASE, JJ., concur. 


Judgments reversed, ete. 


One who, in erecting a structure over a_ public 
street, negligently permits a rope to hang across the 
streec so low as to prevent the passage of a buggy 
with the top up, is held, in Pennsylvania Steel Co. v. 
Wilkinson (Md.), 69 Atl., 412; 16 L. R. A. (N. 8.), 
200, to be responsible for an injury to a traveler 
whose horse is frightened by the swinging of the 
rope as it is about to pass under it, whether it is 
done by one of his servants, or by a stranger. 





A ereditor recovering judgment end ‘vying execu- 
tion upon personal property of a corporation he- 
tween the making of an order upon the filing of the 
bill of complaint against an insolvent corporation 
restraining it from paying or transferring its moneys 
or effects or contracting any debts and from selling, 
assigning. or transferring its property, and also re- 
quiring it to show cause why an injunction should 
not issue and a receiver be appointed, and the hear- 
ing of such order to show cause, was held, in Squire 
v. Princeton Lighting Co. (N. J. Err. & App.), 68 


HINC ILLAE LACRIMAE. 





(it is said that an antiseptic property has been dis- 
covered to exist in tears.) 
Hearken, my friends, to the last therapeutical 
News, that may save you your medical fees; 
Listen, and drive from your tissue and cuticle 
Any attack of infectious disease; 
Learn how the mumps and the measles and scabies 
Straight from a lachrymal drop disappear; 
Chicken-pox, atrophy, fever and rabies 
All of them run at the sight of a tear. 


Had but the Greeks, in the days of Thucydides, 
Scented the use of a blubbering eye, 

Then had they lived in a sightly sore-lidded ease, 
Never lain down in their thousands to die; 

Had the Florentines dreamt of the properties, 
So prophylactic, of weeping and wails, 

Then they had started to weep and to mop hurt eyes, 
And we had wanted Boccacio’s tales. 


Germs are concealed in a penny or halfpenny ; 
Therefore at shops, when receiving your change, 

Shed on the coppers a tear, and escape any 
Perils of eczema, struma or mange. 

Yes, and ’tis probable, too, that a germ’ll lie 
Hid in a handshake, a kiss or a touch; 

Weep then when shaking the hand of a firm ally, 
Weep when you kiss your inveterate “ Dutch.” 


Pollen brings fever that troubles your ocular 
Organs and darkens their luminous ray; 

Weep then, however internally jocular, 
When you are looking on barley or hay. 

But, that the cure may not ruin your eye, oh, be 
Careful to shed but a modest amount; 

Lest, like the recklessly sorrowing Niobe, 
You should entirely dissolve to a fount, 

—Reproduced in Medico-Lega! Journal. 
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When an estate has been depleted by the devastavit 
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of an eaecutor and there are not funds enough to pay 
specific pecuniary legacies in full, whatever property 
there is must be devoted to the payment of such 
legacies, to the exclusion of residuary legatees. There 
is no residuary estate to be distributed. 

Appeal from an interlocutory judgment in an 
action brought for the judicial settlement of the 
account of the plaintiff as trustee. 

I. Newton Williams for appellants; Merwyn Mac- 
Kenzie, of counsel (Hastings & Gleason, attorneys), 
for respondents Neifert et al.; James F. Horan, of 
counsel (Turner, Rolston & Roran, attorneys), for 
plaintiff-respondent. 

CLARKE, J.— Amanda E. MeUarthy died leaving a 
last will and testament under which she bequeated to 
Amanda E, Crites $1,000; Amanda E. Hauck, $1,000; 
James R. McCarthy, $1,000; Alfred C. McCarthy, 
$1,000; Wavid <A. Crites, $1,000; Caroline Bailer, 
$1,000; Noah Crites, $3,000; Mrs. James Jones, 
$2,000, and to others some legacies of specific per- 
sonal property. The will provided that “all the be- 
quests hereinbefore mentioned shall be paid in full, 
and all taxes or other charges on said bequests shall 
be paid by my executors hereinafter mentioned out 
of my residuary estate. All the rest, residue and re- 
mainder of my estate, both real and personal, of 
whatever nature, kind or description, I give, devise 
and bequeath to my executors hereinafter named, to 
divide the same into three equal parts, to hold one 
equal part thereof, invest the same, and to pay the 
income of the rents, issues and profits therefrom semi- 
annually to James H. Walters during the term of 
hi snatural life, and upon his death the said part I 
sive, devise and bequeath to Hattie A. McCarthy and 
my sister Emiline Bittenbender equally, share and 
share alike alike, or to the survivor of them. To 
hold one equal part, invest the same, and out of the 
rents, issues and profits thereof to pay Hattie A. Me- 
Carthy, daughter of Jennie Jones, the sum of fifteen 
dollars per week until she arrives at the age of thirty 
years, at which time she shall be paid by my said 
executors out of the said part one-third of the prin- 
cipal of the trust created for her benefit. Upon her 
arrival at the age of thirty-five vears I direct that my 
executors pay to her the second third of the trust 
created herein for her benefit. At the time she 
arrives at the age of forty years the balance of said 
trust fund and accumulations thereon shall be paid 
forthwith, * * * f hereby give, devise and _ be- 
queath the third part of the rest, residue and re- 
mainder of my estate not hereinbefore disposed of 
to my beloved sister, Lmiline PBittenbeuder, should 
she survive me, and in the event of her decease prior 
to my death I give the same to her heirs at law. 
* * * T authorize my executors for the execution 
of this, my last will, to sell and dispose of all my 
property, whether real or personal, or any part there- 





ot, at public or private sale * * * for the benefit 
of my said estate.” 

She appointed Albert J. Wise her executor. He 
sold three pieces of real property and received there- 
for about $67,000. He paid two legacies of $1,000 
each in full and $500 on account of the legacy of 
$3,000. He misappropriated to his own use the rest 
of the money and died insolvent. Thereafter the 
Farmers’ Loan & Trust Company was appointed trus- 
tee under the will, and Amanda E. MeCarthy was ap- 
pointed administratrix with the will annexed. The 
plaintiff, as trustee, received $5,306.98, being the pro- 
ceeds of the sale of the remaining piece of real estate 
sold by direction of the court; $715.69 refund pay- 
ment from the comptroller over payment of transfer 
tax; $18.34 balance of the account standing in the 
name of the estate of A. E. MeCarthy in the Knicker- 
bocker Trust Company; $1 found in a safe deposit 
box; received for rents and as interest $318.14, and 
the further sum of $187.50 interest on a bond of one 
Otto J. Schultz for $2,500, payable to decedent, 
secured by a mortgage. : 

This action was brought to take the account of the 
trustee, construe the will and to direct the plaintiff 
as to what it should do with the funds in its hands. 
‘the learned Special Term decided that by the will the 
real property was converted into personalty for all 
purposes of administering the estate. Second, that 
the loss occasioned by the devastavit should be ap 
portioned ratably between all the legatees, specific, 
general or residuary, whose claims remained unpaid, 
and that the specific legatees who had received their 
legacies should not be required to contribute to the 
fund. 

T am inclined to think that this solution of the 
problem presented is not correct. I think every line 
of the will and the general propositions of law require 
that the specific legacies be paid before the residuary 
legatees rece.ve anything, and that the devastavit does 
not affect the situation. 

In Mills v. Smith (141 N. Y., 262), a trust fund 
was created by the will of $20,000 for certain pur- 
poses. The trust fund was in the hands of the execu 
tors, as required by the will; the rest of the estate 
was distributed among the residuary legatees. The 
trust fund was dissipated. The court said: “ This 
action is simply an attempt to fasten upon the 
distributees of testator’s residuary estate the responsi- 
bility for the subsequent default of the executors as 
trustees for plaintiff’s father. That cannot be done. 
Where the loss of a fund is due to the waste or mis- 
conduct of the executor and trustee he and his estate 
alone can be looked to. No claim for contribution 
arises against residuary legatees in such a case. They 
are liable to refund in a case where, having been paid 
from the estate, it is discovered that there is a defici- 
ency of assets for distribution under the will, caused 
by the diminution of the estate through the prema- 
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ture payment of legacies. * * * In the absence 
* * * of any proof to show that that fund was 
non-existent in the executor’s hands and never was 
set apart and held as a trust the plaintiff is without 
sufficient ground for an action against the distributees 
of the residuary estate to compel them to refund.” 
In Buffalo Trust Company v. Leonard (154 N. Y., 
141), the actiow was to recover moneys prematurely 
paid to a residuary legatee by a former executor. 
By decedent’s will she gave certain pecuniary legacies 
to two children, the remainder of the estate to the 
defendant. The executor received into his possession 
moneys to an amount more than sufficient to pay the 
specific legacies and to leave a surplus greater than 
was in fact received by Leonard, the defendant. But 
when by proceedings in the Surrogate’s Court the 
executor ‘was required to pay to the guardian of the 
infants $3,600 in full for their legacies, he was dis- 
covered to be insolvent, and he had absconded. Prior 
to this time, however, he had paid to Leonard, as 
residuary legatee, the sum of $5,000 without authority 
or decree of the court. Said the court: “It is not 
disputed that, as between such a legatee and the 
residuary legatee, the former is entitled to receive 
his legacy in full before the latter is entitled to 
anything. * * * Where the question arises be- 
tween general or specific legatees, and the endeavor 
is to compel a refunding on the part of one who 
has been paid his legacy, its solution depends upon 
considerations which are not applicable to a case 
where the funds are pursued into the hands of a 
residuary legatee. If a legatee has been successful 
in getting his legacy paid to him, and the estate in 
the executor’s hands was sufficient to pay all legacies 


fund had not been set aside and appropriated to 
the trust estate and a residuary legatee had been 
paid and subsequently there was a devastavit, then 
said residuary legatee would be compelled to refund 
to pay the specific legacies upon the ground that 
the specific legatees must first be para. Reasoning 
by analogy, I come to the conclusion when an estate 
has been so depleted by the devastavit of an executor 
or trustee that there are not funds enough to pay 
the specific legatees in full, whatever there is must 
be devoted to the payment of such legatees to the 
exclusion of the residuary legatees. There is no 
residuary estate to be distributed. I see no reason 
why the wrongful acts of the executor should destroy 
the plain and evident intent of the testator. The 
testator’s intent was that the specific legacies should 
be first paid and that only the residuary should be 
distributed to those named as residuary legatees. So 
careful was she that the sums specified should be 
paid in full to the first objects of her bounty that 
she provided that “all the bequests hereinbefore 
mentioned shall be paid in full and all taxes or 
other charges on said bequests shall be paid. * * 
out of my residuary estate.’ If the estate was only 
large enough in the first instance to pay the specific 
legacies, of course there would be no residue to dis 
tribute. Such is now the case. and that order of 
payment provided by the testator seems to me to 
be the only one to be administered by the courts. 
If I am right. it follows that the judgment ap 
pealed from should be reversed and a new trial 
ordered, with costs to the appellants to abide the 
event. 


PaTTerson, P. J.. McLAUGHLIN and HovueuTon, 


at the time, a subsequent devastavit by the executor, | JJ., concur. 


through which there occurs a deficiency of assets 
wherewith to pay the other legatees, will not justify 


Scort, J., dissents. 


an action to compel a refunding by the legatee who THE POSTAL SAVINGS CERTIFICATE. 


has received his legacy. That would be because the 


payment itself to the legatee was not a devastavit 


and because the law would throw its protection 
around the more diligent legatee. * * * Such a 


By CHARLES HALL Davis. 





Historical. ‘ 
The subject of postal savings banks is not new. 


right to compel a refunding would only exist in| The adoption of postal savings banks was advocated 
a case where the assets were not sufficient to pay|in England as early as 1807. The agitation was 
all the legacies at the time of the payment to the|continued with more or less vigor for fifty years. 
particular legatee. Where the case is between a|The idea finally triumphed aud was incorporated 
general legatee and the residuary legatee I can|into law by act of Parliament passed in 1861. Since 
imagine of no defense to the latter’s liability to|that time the system has been in operation with 
refund ‘in case of a premature payment of moneys, | gratifying results. 


where the former is without fault in the matter 
£ _ * 


until all debts and other legacies are paid.” 


.| The subject began to be agitated in this country 


The residuary legatee is entitled to nothing | as early as 1871, during the administration of Post- 


master General Creswell. It has been supported 


Taking these two cases together, it would seem to| with ability by almost every Postmaster General 
be the law of the State that where a trust fund had {since that time, a notable champion of the cause 
been set aside and after that setting aside the| being John Wannamaker, 1898 to 1891. In his 
residuary legatees receive what they were entitled | report to Congress on this subject in 1891, referring 
to, and then there is a devastavit, there is no right] to the objections which have been urged to the plan, 
to recover from the residuary legatees. But if the} he says, “No such assumed or anticipated obstacle 
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should for a moment be permitted to stand in th 
way of their establishment. We have the experi 
ence of nearly the whole civilized world to teach u: 
their utility and beneficial influences, and the Con 
gress which will bestow their privileges upon all the 
people will mark a memorable milestone in the his- 
tory of our progress.” 

During the period since 1871 to the present, the 
establishment of postal savings banks, or depositor- 
ies, has been consistently and persistently advocated 
by the ablest statemen and financiers of the country. 
It has also had the almost undivided support of the 
press. Public sentiment in its flavor has been grow- 
ing throughout the period, until it is at present over- 
whelming. 

Almost all of the commercial nations have such a 
system in successful operation, among the number 
being Austria, Australia, Belgium, Canada, Egypt, 
France, Great Britain, Holland, Hungary, Italy, 
India, Japan, Russia, and Sweden. The postal de- 
partment of our government has instituted the most 
painstaking and thorough investigations into the 
workings of this system in various countries. The 
results of these investigations show satisfaction with 
the system on the part of every country which has 
tried it. In all of these countries it has proved a 
souree of revenue. It has developed and fostered 
habits of saving and thrift among the people, edu- 
eating them both in the need and in the method of 
saving, and furnishing them an inspiration, as well 
as a convenient means to that end. 
advantageous to the commercial 
countries, increasing the circulating medium, and 
preventing the hoarding of money. It 
tributed to the wealth of all of these nations, col- 
leetively and individually. A striking example is 
France, which, with its limited territory, and lack- 
ing many of the natural advantages and resources 
possessed by other countries, particularly our own, 
stands in the front rank of the nations in its ea- 
pacity for investment. This shows that the people 
have developed the saving habit, which fact is largely 
due to the educational effects of the pastal savings 
system. That the benefits whieh would accrue to 
our own country from the employment of a postal 
savings would be great and- far-reaching 
may be emphasized and illustrated by an examina- 
tion of the specific results of sueh a system in other 
countries. 

Results of Postal Savings Banks. 
postal 


It has proved 
interests of the 


has. eon- 


system 


The system 
Great Britain, as before stated, in 1861. In 1907 
they had on deposit $950,000,000. This was made 
up of small amounts, principally the savings of the 
laboring classes, which, without such a_ sytsem, 
would, to a great extent, have been hidden away and 
thus withdrawn from the channels of trade, result- 
ing in the practical impoverishment of the kingdom 


savings was established in 








yy that amount. That the system has proved satis- 
actory is evidenced by the fact that no backward 
step has ever been taken, and that in rapid succes- 
sion the lead of England was followed by nearly all 
ot the commercial nations of Europe. 

In 1905 France had deposited on savings accounts 
$250,000,000; Belgium, $155,000,000; Italy, in 1906, 
$233,000,000. That the results in each case are 
made up of the small savings of the middle and 
laboring classes is indicated by the fact that the 
average amount to the credit of each depositor in 
Great Britain is $72; in France, $53: in Belgium, 
$67: in Italy, $49. 

A pplication. 

With its 85,000,000 of thrifty people and its al- 
most inexhaustible resources, with the highest per 
capita of wealth in the world. what might be ex- 
pected of a postal savings system established in the 
United States? 


subcommittee of 
the Committee on Post-offices and Post Roads, of the 
Sixtieth 1907, Postmaster General 
George von L. Meyer states, “1 feel we are going io 
get out eventually through the postal savings banks, 
if established, $100,000,000 of new money, which has 
lost its function.” 

On page 31 of the report of this committee, we 
read, “The State of New York alone exhibits an 
aggregate of savings bank deposits equal to the whole 
of the united kingdoms of Great Britain and Treland, 
and it is not extravagant to say that if the spirit 
of universal frugality could be encouraged by an 
assurance of good faith and absolute security, the 
savings of the American people would soon grow 
into such gigantic proportions that the voluntary 
loans of a single generation would exceed the whole 
of the national debt.” 

In Great Britain, in 1904, there were approxi- 
mately 10,000,000 postal savings bank depositors. 
The average, as before stated, was $72. The average 
to the credit of each savings bank depositor of the 
United States is over $400. Supposing the number 
of depositors in the postal savings banks of this 
country should eventually be as great as the number 
in Great Britain, namely, 10,000,000, and the aver- 
age of the savings bank deposits in this country 
maintained, the results, instead of $500,000,000, as 
Postmaster General Meyer suggests, wonld be $4,000.- 
600,000. 

That the number of depositors in this country 
would eventually be greater than the number in 
Great Britain cannot be doubted. If a fair average 
deposit should be maintained, the result becomes 
almost fabulous. 

A great part of the money that would thus be 
deposited in postal savings banks, has, at the present 


In a statement made before a 


Congress in 
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time, according to Postmaster General Meyer, “lost 
its funetion.” That is, it is hidden about the person 
or premises of the people. 

In confirmation of this idea we find on page 51 
of the report of the Committee on Post-offices and 
Post Roads, above referred to, the following state- 
ment, “The Postmaster General in another part of 
his admirable argument says that the establishment 
of postal savings banks would put life into dead 
money that is now hoarded in stockings and chimney 
corners. He might also have said at the same time 
that it would put life into dead men, and comfort 
into cheerless homes. Every piece of official informa- 
tion from every country where postal savings banks 
are in operation bears abundant testimony to these 
facts and others of similar character.” 

Not the least of the benefits that would accrue 
in the establishment of a postal savings system 
would be its influence, in an educational way, upon 
the masses of the people. The American people are 
notoriously money makers, but their saving propen- 
sities have not been developed, hence the needless 
extravagance which we witness on every hand. Could 
the masses of the people be educated in habits of 
saving, as would certainly be the result of the estab- 
lishment of a postal savings system, they would not 
only accumulate a competence for later life, and 
thereby make themselves more contented and happy, 
and more substantial and patriotic citizens, but 
would confer untold benefits upon future genera- 
tions. 

In support and confirmation of this view, we again 
refer to the report of the committee above quoted. 
It says, page 2, “The primary purpose of these 
institutions is to encourage thrift and a saving dis- 
position among the people of small means, by plac- 
ing at their disposal in every part of the country 
ready facilities for the depositing of small sums, 
with the absolute assurance of repayment on demand 
with a low rate of interest, on a limited aggregate 
amount;” page 41, “The purpose of all of these 
bills has been to stimulate the growth of patriotism 
and good citizenship by inculeating habits of saving 
small earnings, and the cultivation of thrift among 
a very large class of our people;” page 50, “ Such 
a system as the bill reported provides for would 
make it possible for 100 people to save their earn- 
ings where one does now, and would make it impossi- 
ble for any depositor to ever lose a cent. This would 
encourage and stimulate saving, which would not 
only be a blessing to every family, by laying up some- 
thing for a rainy day, but it would, besides, make 
every depositor a better citizen. It would not only 
mean that there would be more comfort in the homes 
of our people, but it would mean that a greater per 
cent of the rising generation would be educated and 
more imbued with the spirit of patriotism.” 


Want of Information. 
Not only is the education of a large part of our 
people, on the subject of saving, sadly defective, but 
they are also unfamiliar with the methods of bank- 
ing, and hence very timid about depositing their 
money. In their minds the whole matter is sur- 
rounded with more or less of a-mystery. Until they 
have had some experience and schooling in that 
direction they ean never be induced to undertake 
the carrying of a bank account. Consequently, 
their savings are hidden in odd receptacles and thus 
withdrawn from the channels of trade. This results 
in the practical impoverishment of the country by 
that amount. 
Supplies a Real Need, 

Further, under present conditions, a very large 
proportion of our people, especially the laboring 
people, and those who would constitute the saving 
classes, are located in rural districts and territory 
more or less remote from banking centers. For this 
reason they are deprived of banking facilities, and 
of the stimulus and encouragement that accrue to 
those who carry a savings account in bank. Their 
savings, if they are thrifty enough to accumulate, 
are secreted, being constantly exposed to destruc- 
tion by fire or to attacks from robbers. The result 
is that there is little encouragement to save, and 
many of those who would, if blessed with the proper 
facilities, become frugal and careful savers, with 
all that that implies, both to the individual and to 
the community, through a tack of information and 
the proper stimulus or opportunity for saving, spend 
their earnings, often carelessly, to the detriment bot) 
of themselves and of the country at large. 

In discussing this phase of the subject, the report 
above referred to, page 37, states, “The easy intro- 
duction to the art of saving is to provide a con- 
venient and safe means of saving. <A _ lucrative 
means is less essential. A place near at hand, 
where a dollar may be deposited, and may be secure 
against the temptations of the burglar, the thief, 
and the saloon keeper, even if it accumulates but 
very little, has everywhere proved a strong induce- 
ment to saving. ‘The post-office is near to every 
citizen; the savings bank must always be remote 
from the most.” 

The post-oflice would not only furnish a convenient 
depository as to location, but to it the people attach 
no mystery. They have been familiar with the 
post-office from childhood, and would be only too 
glad to leave their money in its care, were the post- 
office authorized to receive it. In that event, the re- 
sult would no doubt be that vast sums of hoarded 
money would come out of hiding and be put into 
circulation, not only to the benefit of the depositors 
themselves, but to the material enrichment of the 
whole community. Should even the amount antici- 
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pated by Postmaster General Meyer be brought out 
in this way, it would equal the amount of emergency 
circulation provided for in the Aldrich-Vreeland 
bill passed by the last session of Congress. 

Causes of Delay. 

In view of these facts, it is natural to ask why 
the delay in the establishment of such a system in 
this country? Notwithstanding the support of the 
ablest officials, statesmen, and financiers, the sup- 
port of the press, and the overwhelming sentiment 
of the people in its favor, the subject appears to 
have been made but little practical headway. An 
intelligent answer to this question must take into 
account several objections, some political, others 
financial, which have been urged from time to time 
with more or less force and effect. 

One of the most substantial difliculties appears to 
have been the question of what disposition should 
be made of the funds accumulated by the government 
through the postal savings banks. On this point 
very lively discussions have resulted from time to 
time. To the laymen the objections urged have 
not always been clear or satisfactory. Nothing 
would seem more reasonable than that, if the govern- 
ment has an abundance of money, it should pay its 
debts. Why carry an enormous burden at from 3 
to 4 per cent. when the people would be only too 
glad to furnish it at 2 per cent? 

Means of Investmnet. 

Referring to some of the objections offered to the 
establishment of postal savings banks, Senate Re- 
port No. 1504, to the Fifty-fifth Congress, says, 
“That there is no way that deposits in the postal 
savings banks may be utilized or invested by the 
government. The opponents of postal savings banks 
lay stress on this point as their greatest objection 
to the bill. In reply we call attention to the fact 
that England has already solved this by investing 
the postal savings banks funds in English consols. 
France has solved it by investing in French rentes, 
and nearly every other country has solved it in 
practically the same way. There are numerous ways 
that our government can use advantageously the pos- 
tal savings bank funds. She might build the Niea- 
ragua Canal; build a canal along the Atlantic 
coast; irrigate the millions of acres of public lands 
which are extremely fertile, but worthless without 
water. The funds can be used in erecting public 
buildings and save millions of dollars that we are 
now paying yearly for rent. ‘There are dozens of 
other ways in which the funds ean be used similar to 
the above.” At the present time, we would sub- 
stitute Panama Canal for Nicaragua Canal, and we 
might add to the list the “ Lakes to the Gulf Water- 
way.” 

; First Objection Answered. 

Happily, various bills offered during the last ses- 
sion of Congress provide a very satisfactory solution 








of this question, independently of the suggestions 
given above. Aecording to the plan proposed, the 
money would be deposited by the post-office in the 
national bank in the community where the deposit 
originated. It would taus find its way directly 
into cireulation, and the interest derived from these 
deposits would eover all the expense of the system, 
including the interest paid to the depositor. 
Further Objection Answered, 

Another difficulty has been the opposition of the 
banks, particularly the savings banks. This grows 
out of the conception that the postal savings system 
would interfere with their prosperity. The same 
objection was encountered in England, and was there 
urged with vehemence for nearly fifty years. The 
sequel has proved that the objection was not well 
founded. Not only has the postal savings system 
there proved a great success and a great blessing, 
but it has also resulted to the material benefit of 
the savings banks themselves. For instance, the ex- 
perience in England was that notwithstanding the 
proposition to establish postal savings banks was 
vigorously opposed by the private and chartered 
banks, within a comparatively brief period after the 
establishment of the postal savings system, the other 
savings banks had very largely increased both their 
eapital and their general resources. Similar re- 
sults have been the experience of every country 
where the system has been tried. This proves by 
concrete illustration that the objection on the part 
of other banks is not only groundless, but that they 
are thereby standing in their own light. Moreover, 
in thus opposing the establishment of a postal sav- 
ings system, the savings banks of the country are 
arraying themselves against a vast majority of the 
people, who are demanding such a system. Popular 
sentiment at the present time is none too favorable 
to financial institutions, and the savings banks are 
by this course laying themselves liable to the charge 
of antagonizing the interests of the people, and seek- 
ing to defeat their will for selfish purposes. The re- 
port of the Committee on Post-offices and Post Roads, 
made to the last session of Congress, on page 37, 
states, “ The post-office need not be a substitute for 
the savings bank, nor its rival, but its feeder. A 
place where small deposits with slow accretions may 
securely grow into large ones, then to be transferred 
to savings banks on longer terms and with larger 
earnings.” 

While the great class which is most concerned with 
the postal savings system cannot be reached by the 
banks, they are reached by the post-office banks. 
One great object of the government in establishing 
the system is to so educate and train the people that 
they may acquire the habits of saving and become 
familiar with the best means of accumulating. The 
system serves to educate the people. When they 
have, through their dealings with the post-office 
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banks, thus acquired the habit of saving and de- 
positing their funds, have accumulated a consider- 
able amount, have to some extent mastered the my- 
steries of banking, and have experienced the satis- 
faction of drawing an income from an investment, 
they are thereby stimulated to greater thrift and 
diligence. They are not long satisfied with the small 
rate paid by the government, and soon begin to look 
for more profitable fields of investment. The sav- 
ings banks are the most natural recourse. In many 
eases, they withdraw their money from the postal 
depositories, and place it with the savings banks. 
The results prove beneficial to the people themselves, 
to the banks, and to the community at large. 
Other Difficulties. 

Several other objections have been urged. For 
instance, the many difficulties of detail which would 
be encountered in putting this system into operation; 
the necessary expense of establishing and maintain- 
ing the system, and perhaps the most serious of all 
—the opposition of what is technically termed the 
“ financial interests.” As all of these objections are 
completely answered by the employment of a postal 
savings certificate, instead of a savings pass book as 
an evidence of deposit, in the conduct of a postal 
savings system, I shall postpone the discussion ot 
these points to a description of this unique device 
itself. 

The Postal Savings Certificate. 

During the first session of the Sixtieth Congress, 
in 1907, a number of bills were introduced providing 
for the establishment of postal savings banks. The 
proposition received the support of the administra- 
tion. Postmaster General Meyer collected a vast 
amount of information on the subject which was 
presented to the Committee on Post-offices and Post 
Roads. To the report of this committee I have 
already made repeated reference, and from it have 
made quotations in support of the various points 
discussed. The report of this committee presents 
perhaps the strongest array of facts, figures, and 
arguments in favor of the adoption of a postal sav- 
ings system ever presented to any legislative body. 
No fair minded person can carefully read this re- 
port without being convinced. The Carter bill 
S-6484, which appeared to have the preference, prob- 
ably failed of passage only by being crowded out by 
other subjects demanding the attention of Congress. 

Since the adjournment of Congress, the leading 
political parties have in their platforms declared in 
favor in postal savings banks. President-elect Taft 
has also declared himself in accord with the party 
platform on this subject. In view of the strong and 
growing sentiment in every quarter in favor of such 
a system, it appears strongly probable that some 
measure will be enacted at an early date. In the 
meantime, it is important that all who are interested 
in the subject should look carefully into the plans 





proposed, in order to determine what method of 
conducting a postal savings system would be most 
feasible, and most conducive to the welfare of the 
country. 

The Burton Bill, 

The Burton bill introduced during the session, and 
designated as H. R.—21263, while in most of its 
provisions following the line of other bills proposed, 
differs in one material point. It proposes the use 
of a postal savings certificate, instead of the sav 
ings pass book, as an evidence of deposit, in the con- 
duct of a postal savings bank system. <A copy of 
this bill can be secured from your Representative in 
Congress, and all persons interested in the subject 
should secure a copy of the bill and give it careful 
study. In the appendix will be found a general de- 
scription of the device and the method of its appli 
cation. 

This idea of the postal savings certificate, like 
the postal savings plan itself, is not new. It was 
proposed a number of years ago and embodied in a 
bist presented to Congress, designated as H. R.— 
13404, to which reference may be had. It is under- 
stood to have had the support of Postmaster General 
Wanamaker. The difficulty with that postal sav- 
ings certificate was, however, the same as has always 
been encountered in the use of coupon bonds, namely, 
inflexibility. It could not be varied to suit the vary- 
ing needs of the depositor. It was proposed to issue 
it only for certain fixed amounts. 

Features of Savings Certificate. 

The characteristic feature of the postal savings 
certificate, proposed for use in carrying out the pro- 
visions of the Burton bill, is that, while the deposit 
itself is represented by a certificate, the interest is 
represented by interest coupons, attached to the cer- 
tificate. These are manufactured as to value at the 
moment of issue of the certificate. They are thereby 
made to accord with the varying amounts of deposits 
represented by the certificates themselves to which 
these coupons are attached. This makes the device 
elastic. It can be made to meet all the varying 
conditions and needs of the depositor, and to cor- 
rectly represent the interest on the varying amount; 
deposited, for certain specitied periods. 

Description. 

This postal savings certificate consists of five 
sheets of paper about the size of a $1 bill, bound 
together at the left hand end in the form of a 
booklet. The sheets are perforated near the bind 
ing, so that they may be separately detached. The 
first two sheets of the form are called “ signature 
cards,” and are practically duplicates. The next 
two sheets are interest checks, or coupons, numbered 
“one” and “two.” The last or bottom sheet is 


the certificate proper. 
On each sheet of the form, at the left-hand end, 
is a schedule of figures so superposed as to register. 
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These schedules consist of two vertical columns of 
figures, the left-hand column running from one to 
nine inclusive, and the right-hand column from one 
to ten inclusive. On the two signature cards and 
the certificate proper, these schedules are headed 
“amount deposited,” and each column of figures has 
a subhead, namely, the left-hand column “ Tens,” 
and the right-hand column “ Dollars,” by which the 
schedule can be made to represent any amount up 
to the maximum limit of $100. The corresponding 
schedule on the two interest checks is headed “ Value 
of coupon,’ and each column has a subhead, namely, 
the left-hand column, “ Dimes,” and the right-hand 
column, “ Cents,” so that the schedule may be made 
to represent any amount up to the maximum limit 
of $1.00. 
Method of Use, 

By the use of a simple hand punch the desired 
amount is recorded on each sheet of the form by 
punching through the sheets, in the schedule, as it 
appears on the face of the first signature card, the 
amount deposited. 

Near the bottom of each sheet is placed a dating 
schedule, also superposed so as to register. By the 
use of the same simple punch as is employed to 
denote the amount in the schedules provided for 
that purpose, the desired dates are recorded on each 
sheet of the form, by punching through the sheets, in 
the dating schedule, as it appears on the face of 
the first signature card, the date of deposit. 

All the schedules as here described are also placed 
in the reverse order on the backs of the several 
sheets in such a position that the schedules on face 
and back register with each other. The schedules on 
the face of the two signature cards and the certifi- 
cate are used to indicate the umount deposited and 
the date of deposit. These schedules reversed are 
placed upon the backs of the interest checks. The 
schedules on the face of the interest checks are used 
to denote the value of these checks, or, in other 
words, the interest on the amount deposited, and 
the dates of maturity of the interest checks respec- 
tively. These schedules reversed are placed upon the 
backs of the two signature cards and the certificate. 

When the amount deposited and the date of de- 
posit, respectively, are punched through the sheets, 
according to the schedules, us they appear on the 
face of the first signature card, the following results 
are obtained. 

This simple process will indicate on the face of 
the two signature cards and the certificate the 
amount deposited and the date of deposit, and on 
the face of the two interest checks, the value of each 
of these checks and their due dates respectively. 
The same stroke of the punch which accomplishes 
this indicates on the backs of the signature cards the 
value of each interest check, and the due date of the 
first interest check. It indicates upon the back of 





the certificate the value of each interest check and 
the due date of the last interest check, and indicates 
upon the backs of the interest checks the amount 
deposited and the date of deposit. This makes of the 
paper a safety device, and gives the largest amount 
of information in the least space. 

The schedules on the interest checks, being headed 
“dimes” and “cents,” represent 1 per cent of the 
value indicated by the corresponding figures in the 
schedules on the signatures cards and the certifi- 
cate. These various schedules being made to register, 
the same stroke of the punch which indicates on the 
signature cards and certificate the amount deposited 
wiil indicate on the interest checks 1 per cent of that 
amount, which will be the value of each of these 
interest checxs, or, in other words, the interest on 
the amount deposited for six months, presuming, of 
course, that the rate of interest paid is 2 per 
cent. 

In like manner, as the dating schedules are made 
to register, by a simple transposition of these on the 
various sheets of the form, the same stroke of the 
punch which indicates on the two signature cards 
and the certificate the date of deposit, will indicate 
on each interest check its own due date, or date of 
maturity. These will be respectively six and twelve 
months from the date of issue of the certificate. 

Variation in Form. 

If preferred, the schedules at the left-hand ends of 
the sheets denoting amounts, may be enlarged and 
paleed horizontally across the face of the sheets 
above the dating schedule. ‘They are then used as 
a background, and the other matter printed over 
them. By a proper combination of ink, this can be 
made perfectly clear, and more space allowed both 
for the schedules and for the printed matter. The 
results are in no otherwise affected by this arrange- 
ment, and the explanation just given is equally 
applicable. ; 

Modification in Forni. 

In the earlier stages of the development of this 
device, as illustrated by the forms referred to in 
the Burton bill, the schedules on the left-hand end 
of the sheets were all alike, and made to indicate 
the amount deposited, or, in other words, the value 
of the certificate. The schedule which is now placed 
upon the left-hand end of the interest checks, and 
which show their value, was then placed at their 
right-hand end. This schedule at the right-hand 
end of the coupons, or interest checks, in the earlier 
forms, was so headed that each figure represented 1 
per cent of the amount denoted by the corresponding 
figure in the schedule at the left-hand end of the 
sheets. The amounts punched in the schedules at 
the right-hand end of the interest checks showed 
their value, and indicated the interest upon the 
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amount deposited, for a certain specified period. So 
that when the. amount deposited was punched in 
the schedule at the left-hand end, the same figures 
punched in the corresponding columns in the schedule 
at the right-hand end of the interest checks showed 
the value of these interest checks, which is always 
1 per cent of the amount deposited, or value of the 
certificate, and represents the interest on that 
amount for a specified time. 

By a process of evolution, the schedule originally 
placed at the right-hand end of the interest checks, 
and denoting their value, has been transferred to the 
left-hand end, and made to register with the sched- 
ules on the signature cards and certificate, represent- 
ing the amount deposited. 

As a result, all that was originally accomplished 
by two processes is now effected by the one simple 
process of punching through all the sheets in the 
schedule, as it appears on the left-hand end of the 
first signature card. These changes have not affected 
the essential principle of the device, that is to say, 
the employment of the decimal system, in the manu- 
facture of the interest coupons at the moment of 
issue, so that they can be made to accord with 
the varying amounts deposited, but they have so sim- 
plified and improved the device itself, and the method 
of its use, that the original forms have been dis- 
carded for the improved forms, as described above. 
This reduces the labor; simplifies the use of the 
device; eliminates errors in the calculation of in- 
terest by making that absolutely automatic, and 
secures the desired results, at the same time giving 
the necessary information in the smallest compass. 

Applied to Various Objections. 

Now to make an application. How will this an- 
swer the objections before referred to, namely, the 
difficulties of detail, and the cost of putting into 
operation and maintaining a postal savings sys- 
tem? These, in the event of the use of a pass book, 
as an evidence of deposit, are quite serious enough. 
For instance, the use of the pass hook would make 
necessary on the part of the postmaster a large 
amount of work, and the keeping of difficult and 
extensive records. It would require an elaborate 
system, and careful preparation on the part of the 
postmasters. It would, in fact, make it necessary 
for the postmaster to be in a very real sense a 
banker. It would require the working out of many 
difficult details, and would result in great liability 
to error. Whenever a deposit is made, should it be 
the beginning of an account, a pass book must be 
formally opened, the depositor’s name and address, 
and the amount deposited, entered on the pass book, 
and also on a day-book kept for the purpose. This 
would be posted to a ledger, resulting in a large 
amount of bookkeeping. If the account is already, 


opened, a deposit would require the entry of the 
amount deposited upon the pass book, and also upon 





the day-book, and the posting of the same to the 
ledger. A practical duplicate of these books would 
necessarily be kept by the department in Washington, 
where a great additional amount of work would be 
necessary. in computing interest on the accounts, 
posting the same, and writing up the pass books. 
This would necessitate careful preparation on the 
part of the thousands of postmasters who have never 
had any experience in this line of work, and the 
employment of an army of clerks by the department 
in Washington, besides the constant liability to error 
and the serious inconvenience of handling the pass 
books, and forwarding them for the calculation and 
credit of interest. 

As the bills before Congress provide that the pass 
books must be forwarded to the department twice a 
year, it would necessitate on the part of the post- 
master the labor of forwarding and receiving these 
pass books, and being accountable for them during 
the time they are passing through his hands. This 
would prove a serious inconvenience to the depositor 
himself. During the period when his pass book was 
being forwarded to the department, for the caleula- 
tion and eredit of interest, he would have nothing 
to represent his account, and would for the time 
be debarred from the privilege of either depositing 
or withdrawing money. 

Versus the Pass Book. 

As against this may be set the simplicity of the 
use of the postal savings certificate. This would 
overcome the difficulties mentioned, and simplify 
the entire operations of the government in 
this connection. By its use the system could be put 
into operation with the least delay. It provides a 
plan so simple that a cnild could do all that is 
necessary to be done. 

The only supplies required by the postmaster em- 
ploying the certificate in the conduct of a postal 
savings bank, or depository, would be a stock of the 
certificates and a simple hand punch. ‘The certifi 
cates would, of course, be engraved and supplied by 
the government. Account would be rendered of these, 
similar to the stamp account at the present time. 
This involves nothing more than is required in an 
ordinary stamp account, and could be as easily veri- 
fied. All the postmaster would be required to do 
would be to show proper vouchers for the certifi- 
cates issued, and to show the possession of those not 
issued. The plan involves no perplexing details, and 
would require no previous experience or training on 
the part of the postmaster. Every step in the pro- 
ceeding is simple. ‘The stub retained by the post- 
master would furnish all the information necessary, 
and the duplicate forwarded to the department would 
likewise furnish the government with the same. In- 
terest is automatically calculated and bookkeeping 
reduced to the minimum, no individual bookkeeping 
being required. Errors would be practically elimi 
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nated, and the government would be furnished with 

an absolute check or safeguard against fraud at 

every point. ; 
How to Issue. 

In issuing the certificates, the postmaster would 
simply punch the date, and the amount deposited, in 
the proper schedules, as they appear on the face of 
the first signature card, which is the first sheet, and 
directly under the eye of the operator. (This auto- 
matically calculates the interest, and while it shows 
on the two signature cards and the certificate the 
amount deposited, it shows on each interest cheek 
the value of that interest check, which is 1 per cent 
of the amount deposited, and is the interest on that 
amount for a certain specified period.) Have the 
depositor write his name and address on the two 
signature cards; fill out the certificate properly; 
detach the two signature cards, and deliver the cer- 
tificate, witn the interest coupons attached, to the 
depositor. Maal signature card No. 1 to the depart- 
ment on the date of issue, and file signature card 
No. 2 for future reference. These signature cards 
show upon their face the amount and date of deposit, 
and the name and address.of the depositor; and 
upon their back, the value of each interest check, 
and the date of maturity of the first interest check. 
This is all the information that should be required, 
either by the post-ottice of issue, or by the depart- 
ment at Washington. The postmaster could file his 
signature cards No. 2 in alphabetical or numerical 
order for convenience of reference. The money re- 
ceived on deposit would be turned over by the post- 
master to the bank designated by the government, 
and the bank’s acknowledgment forwarded to the 
department at Washington. There the postmaster’s 
responsibility would end. 

Cost of System. 

In the consideration of the matter of cost of in- 
troduction and operation, the use of a postal sav- 
ings certificate will show equally satisfactory re- 
sults. In the employment of the savings pass book, 
59—LAW JOURNAL 
this in indeed a serious item. There is not only 
the cost of the pass books themselves, but the ma- 
terial cost of forwarding and returning these books 
to and from the department for the purpose of having 
the interest computed and credited. Detailed ac- 
counts would be necessary on the part of the post- 
master, adding to both his labor and expense. The 
ealeulation of interest by the department would be 
an almost endless task, and the bookkeeping would 
employ a small army. 

Tliustration. 

Suppose the number of depositurs should be equal 
to the number in Great Britain, in 1904, which, as 
previously stated, was approximately 10,000,000. As 
the various bills provide for the writing and balanc- 
ing of these pass books twice a year, it would neces- 





titate the handling by the postmaster, and the mail- 
ing back and forth of the equivalent of 40,000,000 
pass books per year. It would also require of the 
department calculation of interest and the writing 
up and posting of 20,000,000 pass books per year. 
Suppose a clerk to be able to write up forty pass 
books per day for 300 days in the year, the exact 
number of clerks required would be 1,667. Suppose 
these clerks to receive an average salary of $1,000 
per year, the cost to the government for this one 
item alone, leaving out the inconvenience to the de- 
positors, the labor to the postmasters, and the lia- 
bility to error, would be $1,667,000. 

These estimates are made on a very conservative 
basis. It is but reasonable to suppose that the 
postal savings business would largely exceed the 
amount here specified, in which event the cost would 
be correspondingly increased. However, this whole 
difficulty is solved in a very simple and satisfactory 
manner by the employment of a postal savings cer- 
tificate. 

Nothing would be necessary in order to put such 
a system into operation but the engraved forms, and 
a simple hand punch to be furnished to each post- 
master. The forms produced by the Government 
Printing Office would cost but little, and the punch 
eould be had for a few cents. As there are no in- 
terest calculations to be made, and no individual 
bookkeeping necessary, the labor on the part of the 
government would be reduced to the minimum, and 
no expensive army of clerks would be required. The 
employment of this plan would save the government 
in the expense of operation, over any other plan 
proposed many times the entire cost of operating it. 
ing it. 

The Most Serious Obstacle. 

The last objection which I shall mention is the 
opposition of what is technically termed the “ finan- 
cial interests.” This is perhaps the most effective, 
because the most subtle and intangible, and some- 
times employed with unscrupulous disregard of the 
welfare of the country. The power and influence 
of these “interests” may be to some extent appre- 
ciated by the consideration of the following facts. 

This nation is the richest on the globe. Its re- 
sources are practiaclly inexhaustible. Its revenues 
would have made the world-renowned Croesus open 
his eyes in wonder. During the years of 1889, 1890, 
and 1891, revenues accumulated with such rapidity 
and to such an extent that it became a serious prob- 
lem what should be done with them. The govern- 
ment, at that time, like any thrifty and sensible 
husbandman, proceeded to pay off its debts. Dur- 
ing these years many millions of dollars of bonds, 
representing the national debt, were redeemed and 
canceled, until it appeared that the debt would soon 
be extinguished. 

That this fact aroused alarm in certain quarters 
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is indicated by a suggestive statement in Mr. Wana- 
maker’s report to Congress, February 26, 1891. 
Under the head of “What shall be done with the 
money in the absence of a permanent national debt?” 
he says: “It is therefore a serious matter to think 
of receiving perhaps $500,000,000 from depositors in 
the postal savings banks, with the prospect of the 
entire extinguishment of the national debt within 
that. brief period, and the consequent total want of 
interest-bearing securities guaranteed upon the faith 
and credit of the government, in which to invest such 
moneys. There seems to be but one view upon the 
question of the extinguishment of the national debt.” 
‘the debt amounted at that time to $700,000,000. 
The Comptroller of the Currency, in 1889, says: “ The 
rapid extinguishment of our national debt which has 
taken place since the close of the late war has given 
the United States greater influence in its intercourse 
with other nations than any exhibition of strength 
which could have been made in the way of organiz- 
ing armies, building navies, or constructing coast 
defenses.” From all of which it appears that the 
prompt payment of the national debt is both possible 
and desirable. 

Why Has Not the National Debt Been Paid? 

Nevertheless, we find that instead of this debt 
being paid, in the few years following this date it 
was largely increased. You may draw your own 
conclusions as to what has produced this result. 
What a spectacle! A nation so rich that it becomes 
a serious question what to do with its wealth, de- 
liberately increasing its indebtedness by hundreds 
of millions of dollars. What can be the objection to 
paying this debt? Manifestiy, the desire to preserve 
the bonds of the government to provide an invest- 
ment. Who alone are benefited? Only the moneyed 
classes. As these bonds are issued in large demonina- 
tions, they are not available to persons of small 
means, and especially to the laboring classes, who 
most need encouragement to save and a convenient 
investment for their savings. ‘The fact that the 
national debt has grown instead of decreasing, when 
there was every reason for its entire liquidation, 
raises the question of the power and influence of the 
“financial interests.” 

The government with the practically boundless re- 
sources .of its people at command, through the me- 
dium of the post-office would be independent of the 
“financial interests,” which exert such a material, 
and perhaps not always beneficial, influence in the 
financial affairs of the country. Under existing con- 
ditions the government is more or less dependent 
upon these “ interests,” especially in times of stress 
and financial unrest, as has been repeatedly demon- 


have been deliberately “held up,” and the last shil- 
ling extracted. Business was paralyzed, thousands 
thrown out of employment, and the hard-earned sav- 
ings of the people greatly reduced. 
haps irretrievable calamity, the government was con- 
strained to come to the rescue, and though burdened 
with surplus revenues, to issue more bonds. The 
“interests” were at length placated, and we were 
graciously allowed another breathing spell, and op- 
portunity to replenish our depleted revenues before 
another onslaught is made. This is sure to come, 
unless something is done to render it impossible. 

The Remedy. 
To make the government thoroughly independent, 
it must be able to come into direct communication 
with the people, and sell its securities to them 
through a channel with which they are familiar, and 
in such a manner that they can fully understand 
the transaction. This may be accomplished through 
the postal savings bank, issuing the postal saving 
certificates. 
The average citizen in this country is willing and 
anxious to invest his savings with the government. 
‘the post-office offers the most available medium 
through which these results may be obtained. This 
is within the easy reach of all the people. It has 
their confidence. They are familiar with its work- 
ings, and to it they attach no mystery. That they 
would be glad to make it their depository is strongly 
emphasized by the fact that during the recent panic 
a large amount of money, in the total, was actually 
deposited in the post-offices on post-office money 
orders. ‘This was done in order to secure the benefits 
of a government depository, even though the money 
yielded no interest, and the deposits actually cost 
the depositor in the way of the fee for the money 
order. 

By the employment of the plan suggested, the 
government would be enabled to offer its securities 
to the people through the medium of the post-office 
without the intervention of any third party. It 
would bring the government into touch with the 
masses of the people who hold an immense amount of 
hoarded money, and are only waiting to turn it over 
to the government through an acceptable channel. 
It would put this into circulation to the benefit of 
the business interests of the country. It would also 
produce to the depositors a revenue which they do 
not now enjoy. 

As bearing out the above, Postmaster General 
Creswell, in his report to Congress, 1873, says: 
“The financial difficulties in which the country has 
been unexpectedly involved, and which still continue 
to oppress it, have demonstrated the necessity of 
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strated in the past. 
A striking illustration is not far to seek. As 
recently as October, 1907, this nation appears to 
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threatening disaster, and of gathering and wisely 
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people, to prevent panic and escape the ruin which 
inevitably follows in its track.” 
A Larger Application.. .. 

Having thus considered some of the various ob- 
jections to a postal savings system, which have from 
time to time been advanced, and having submitted 
the simple and effectual answers that may be given 
to all of these objections, it will probably be of gen- 
eral interest to notice some additional results that 
might be expected to follow from the employment of 
a postal savings certificate. Neither the objections 
urged, nor the answers thereto, have touched the 
phase of the subject which is perhaps in its results 
most vital and far-reaching. Neither has it appar- 
ently occurred to any student of the subject to treat 
the possibilities of the postal savings certificate from 
the currency standpoint. All students of the finan- 
cial problems of the day agree that our currency 
system is fatally defective. The frequent recurrence 
of panics, with their long train of calamitous results, 
argue more forcibly than words the presence in our 
financial constitution of some dread disease. Vari- 
ous expedients have been resorted to from time to 
time, the last being the Aldrich-Vreeland bill, which 
appears to be a makshift, satisfactory to no one. 
We have our ablest statesmen and financiers scour- 
ing the earth in vain for a remedy, yet here at hand 
is a simple and effective remedy that can be applied 
without risk or detriment. It is confidently believed 
that the use of a postal savings certificate, under 
proper regulations, will effectually dispose of the 
vexed currency question to the unspeakable benefit 
of our country. 

Solution of the Currency Question. 

If Postmaster General Meyer is correct in his 
surmise that the postal savings system would eventu- 
ally bring out of hiding $500,000,000 of practically 
new money, and the probability is that this result 
would be largely exceeded, it will prove an important 
factor in the solution of many of our financial difficul- 
ties. It would contribute to make the government in- 
dependent by connecting it through a simple and 
acceptable channel with an almost 
mine of resources. 

If, in any ease, there should be a money string- 
eney, or threatened panic, and for that reason money 
be withdrawn from the banks, it would to a great 
extent be deposited with the postal savings banks 
for safety. It would then by them be redeposited 
in commercial banks, thus restoring it to circulation. 
At the same time, the postal savings certificates, is- 
sued to the depositors, together with the interest 


inexhaustible 


coupons, would become a circulating medium in the 


hands of the people in case of emergency, thus making 
a money famine very improbable. 

It would seem that by thus bringing out and add- 
ing to the general stock of circulating medium such 
an amount of money, and the issuing of an equal 











amount in postal savings certificates, which may 
themselves, on occasion, be employed as a circulating 
medium, the supply of currency would be amply 
sufficient for any contingency, and money panies 
would disappear with this practical solution of many 
of our difficult financial problems. Further, this 
form of emergency circulation would be automatic, 
gradually disappearing when the emergency has dis- 
appeared. With confidence restored the money would 
be withdrawn from the postal savings banks where 
it would realize only 2 per cent interest, and be re- 
turned to savings and commercial banks, which pay 
larger rates of interest. 
An Elastic Currency. 

This in brief outline indicates some of the results 
more or less indirectly affecting the currency ques- 
tion, which might be expected to follow from the 
employment of-a postal savings certificate. Its 
use has other and more direct bearing. 

It has already been suggested that these certifi- 
cates themselves, together with the coupons, might 
in ease of a currency famine be made to pass cur- 
rent, and thereby serve as a substitute for money. 
It will readily be conceded that in time of panic, 
such as we experienced the latter part of 1907, when 
money suddenly and mysteriously disappeared, per- 
sons holding these postal savings certificates would 
promptly bring them into use in this way. Such a 
substitute would have been a boon during the last 
panic. It was demonstrated at that time that the 
disappearance of currency could in a measure be 
accounted for by the fact that timid persons with- 
drew their deposits from banks, and concealed the 
money through fear of loss on account of the sus- 
pension or failure of their bank. How much money 
disappeared in this way will perhaps never be defin- 
itely known, but certainly a large amount. Reports 
from postmasters in various parts of the country 
show that a portion of this money was deposited 


with post-offices on money’ orders. These 
money orders, in some _ cases, especialty in 
the case of foreigners, were sent abroad to 


be deposited. Other large amounts were made pay- 
able to the persons themselves, who simply held the 
money orders as an evidence of their deposit. This 
not only accounts for the withdrawai of large sums 
of money from the banks, but it also indicates that 
the people have confidence in government deposi- 
tories, namely, post-offices, and that they are glad 
to leave their money in safe keeping there. 

These facts are full of suggestion. Suppose a pos- 
tal savings system had been in operation last October. 
This money withdrawn from the banks would, to a 
great extent, have been deposited with the govern- 
ment through the medium of the post-office. As pro- 
vided in the bills now before the country, this money 
would have been deposited by the government with 
the national banks in the neighborhoods where the 





350 


THE ALBANY LAW JOURNAL. 





deposits originated; thus would the money be re- 
turned immediately to circulation. Besides, there 
would be issued to the people an equal amount in 
postal savings certificates, representing their de- 
posits, plus 2 per cent of the amount in coupons, 
representing the interest on the same. All of this 
might, in case of real need, be turned to account 
as a circulating medium. 

Thus, instead of reducing the visible supply of 
money by as much as the amount withdrawn from 
the banks by this class of timid depositors, the 
money itself would immediately be returned to cir- 
culation, and 102 per cent of the amount be issued to 
the people in such form as to be used as currency, 
thus practically doubling the circulating medium. 
Any one familiar with conditions knows that an 
abundant supply of available money would have put 
a stop to the panic of last autumn, and saved the 
country the train of evils which followed. 

A Basis for-Bank Circulation. 

But the subject has larger possibilities. Should 
the government deem it wise to so employ a savings 
bank system, issuing these certificates, a simple plan 
may be devised which would solve still more of our 
financial problems. For instance, to avert panic, 
whether it be the cause or effect of the scarcity of 
currency, it might easily be provided that the 
national banks themselves could deposit with the 
post-offices, and receive the postal savings certifi- 
cates, or, in other words, the government’s bond for 
the amount deposited. If deemed expedient, special 
forms might be provided for this purpose in large 
denominations. These bonds might immediately be 
employed as a basis for circulation, while the money 
paid to the post-office for them would, under the 
plan proposed, be returned to the bank, thus promptly 
doubling the supply of cash. This would be entirely 
in harmony with the present financial methods, and 
under proper regulations, it is difficult to see where 
it would involve any danger or hardship. 

At the same time, it would absolutely meet the 
demand for an elastic currency. When the need for 
an extraordinary supply of currency was over, or 
if it should be found that the banks were abusing 
the privilege in increasing their circulation for other 
than legitimate requirements, the government might 
raise the rate of interest to be paid upon the govern- 
ment deposits in these banks, thereby easily forcing 
the retirement of this extraordinary currency. 

Volume of.Currency Easily Controlled. 

Has any one proposed a more simple plan, or one 
that would furnish a circulating medium so promptly 
and yet so easily controlled? This, as you see, could 
readily be made to expand and contract with the 
country’s needs. Should conditions at any time re- 
quire or justify, the banks might be offered an in- 
ducement to take out this circulation in the way 
of reduced interest rates upon their government de- 





posits, or even removing the interest charges entirely. 
As soon as the need passed, the extraordinary cir- 
culation would be retired. Should the banks be dila- 
tory in retiring this extraordinary currency, it could, 
as above pointed out, be readily controlled by. rais- 
ing the rate of interest to be paid on government 
deposits. No bank would refuse to increase its 
circulation if it might be based upon a government 
deposit which could be had without interest, and 
no bank would continue to maintain its circulation 
outstanding if based upon a deposit for which it was 
required to pay an unusual rate. 

It will thus be seen that by a simple method of 
raising or lowering the rate of interest to be paid on 
government deposits in national banks the govern. 
ment would be enabled to perform all the useful 
and desirable functions of a central bank of issue, 
or a government bank such as has worked so satis- 
factorily in the leading European Countries, notably 
in England. This also without encountering the 
objections ordinarily raised to a central bank or a 
great bank of issue, and without the evils which 
would be developed by such a system. Neither would 
this plan operate detrimentally to the methods now 
in use. The old system could still be employed, as 
long as it might be deemed valuable or desirable. 

Its Bearing on the National Debt. 

Let us carry the investigation a step further. 
What is the greatest need for government bonds? 
Is it not almost solely to furnish a basis for national 
bank circulation? This, of course, ignores as not 
being legitimate their employment by the moneyed 
classes aS an investment, and their control and 
manipulation by certain interests for the purpose of 
influencing the financial conditions of the country 
for selfish ends. These uses cannot be dignified by 
the designation of needs. The latter, if properly 
denoted, would probably be classed with operations 
which belong outside the pale of civilization. If that 
be true, here is a plan by which the government could 
furnish its bonds directly to the people through the 
medium of the post-office. These bonds, under the 
plan outlined above, could be made available to 
banks as a basis for circulation, thus eliminating 
the necessity for maintaining a national debt in 
order to furnish bonds for that purpose. At pres 
ent we have the anomaly of a. great nation — the 
richest on the globe, able to pay its debts in a 
brief period, yet constantly carrying a load of bonds 
for which it is paying a large amount in the way of 
interest, and which, nevertheless, appears to be un- 
necessary, except as just indicated. 

That the national debt represented by these bonds 
is manipulated and employed by the “ financial in- 
terests”” to control the business conditions of the 
country, usually to the detriment of all other classes, 
can scarcely be questioned. The spectacle has been 
witnessed more than once of a country overflowing 
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with wealth, its revenues abundant; a surplus grow- 
ing at an alarming rate, yet forced, in spite of these 
facts, to issue more bonds; in other words, to in- 
crease its national debt. Should any business man 
pursue so illogical a course, he would be deemed a 
fit subject for an insane asylum. Everybody recog- 
nizes the evil, and no one appears to be able to solve 
the difficulty; yet here is a simple and adequate 
remedy at hand. 

Establish a postal savings system, employing the 
postal savings certificate as an evidence of deposit, 
under proper rules and regulations, and the govern- 
ment will be made absolutely independent; the need 
for a national debt will be removed; bonds can be 
issued directly to tae people. in exchange for which 
they are only waiting the opportunity to pour into 
the lap of the government their millions. The banks 
will be glad to receive these deposits and put the 
money into circulation, and on occasion, to secure 
these bonds as a basis fur their own circulation. At 
the same time, they would pay the interest on the 
bonds and a sufficient advance to meet all the ex- 
pense of the system. A perfectly elastic currency 
will be provided; money panics will be impossible; 
the evils of the national debt will be eliminated, 
because the old bonds could be promptly retired and 
the national debt canceled, except in so far as the 
government would give its obligations in exchange 
for post-office deposits. 

This plan, elaborated more fully in the appendix 
to the Burton bill, above referred to, would furnish 
the government.a simple, convenient, and inexpen- 
sive means of putting into operation a postal savings 
system; would provide an elastic currency, and make 
the government independent of the “financial in- 
terests,“ would prove a blessing to thousands of 
thrifty citizens, and work no hardship or injury to 
any. Certainly no plan could be more simple, practi- 
cal, or inexpensive, and no other promises such large 
returns. 


‘THE BOSTON GREEN BAG. 

A querulous stranger, more or less upset perhaps 
by our cheerful pursuit, aequo animo, of the 
highest good, without attendant flare besought the 
New York Sun the other day to know why the Boston 
populace carried a green bag. Others—and my 
memory suggests Roswell Ficld—-have exhibited 
much petulance in picking out the bag for their 
notice of Boston institutions. My own insular 
parent, visiting me some years since, put the ques- 
tion, and when I[ explained its then exalted serviec— 
in my hands—“ dad” snorted, and with contempt- 
uous curtness and intentional offense said that the 
shoemakers in London carried their wares in a green 
bag. This evening, too, our guide, philosopher and 
friend, the parish priest, lately come hither from 
New York city, frankly confessed to be lacking the 





courage to carry a green bag in the streets of that 
elamorous cosmopolis. 

Concerning the use of the green bag 1 may speak 
with authority both from practices and associations. 
The Boston man, and his woman and his child, and 
his sisters and his cousins and his aunts nowadays 
carry the green bag because it is omnibus, capacious 
and accommodating to the extent of its tightening 
tapes. 

In the course of the day mine has received a ten 
cent purchase from a second hand book shelf of a 
New Year’s gift made in 1855 to Master Joseph H. 
Osgood by the Peabody library committee. The book 
is Bayard Taylor’s * Journey to Central Africa; ” 
the map and the illustrations were drawn by the 
author, and if the book proves as readable as the 
charmingly sensible preface, then a treat is in store 
for me. ‘The inscription contained, and thereby the 
green bag, the suggestion that Master Joseph H. 
Osgood might be somebody; and I consequently 
turned to the Bible of Hereabouts—the Quinquennial 
Catalogue of Harvard University. Sure enough 
there was Joseph Henry Osgood, B. S., 1858; but 
alas, most eruelly eclipsed by the lustre on the Har- 
vard roll abounding all about Simon Newcomb. 

But my green bag to-day. It also cotnains a snide 
piano seller’s overtures, an honest tailor’s bill (which 
leaves me without excuse for my visit to the book 
shop), 2 list of a thousand of the best novels—thus 
fully accounting for my discursiveness—a good check 
for $16.00 and no more, a loin of pork to roast in 
our Aladdin, oven for Sunday consumption, and the 
basis of a couple of “ skates” procured from a high 
ciass family store for my neighbor, a reputable 
physician. 

Bulging curiously in every part from this mis- 
cellany—and such are the common contents of the 
bag—its appearance, carried either in hand with 
swinging motion or tucked under one’s arm, may well 
excite the stranger’s wonder. 

Let me call it poetic license and say, adapting ever 
suggestive Gilbert, that, after I had learned all laws 
and had been admitted to practice them on unwary 
acquaintances. 

“T served a term as office boy in an attorney's 
firm.” 

“'Lhere, besides being privileged to fetch the firm’s 
lunch, I, although no thief in the Scriptural sense, 
carried the bag. At that time the bag was used 
only by inwyers, and few of them, for their profes 
sional papers and books exclusively. So few, indeed, 
earried it that one of them was assailed with gay 
hadinage by a professional brother and told that 
green lawyers carried a green bag. The retort, how- 
ever, came quickly: “Oh! no; that is not so, because 
you do not earry one.” 

The green bag soon became popular. Professors of 
learning next took it up, but not Professor Child. 
who led me as I entered upon my Freshman year 
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into grievous error regarding his occupation by going 
through the college yard with what looked like a 
workingman’s bag. 

Ere long lawyers discovered the advantages of the 
green bag as a receptacle for every kind of chattel 
that might be lugged under the arms. Their wives, 
alert, of course, from training with them, speedily 
appropriated the green bag for bargain days. Since 
that time our daughters have pressed it into service 
for their school books. 

I dare say that green bags now constitute no small 
part of the property held for their owners by the 
street railways. 

Twice in the early days a green bag put me at 
disadvantage. Once it was borne in the hand of a 
personage, by all appearances—portly presence, Dun- 
dreary whiskers, stovepipe, Norfolk jacket—and I 
prepared accordingly to receive a leader of the bar, 
when he entered my office. He proved to be an ever- 
lastingly damned book agent; and insult and re- 
crimination followed fast. Not long afterwards a 
man came in with a green bag and suave manner; 
I spotted Mr. Book Agent; was brusque, and was 
obliged to apologize to a Chelsea lawyer. 

RALPH WARDLAW GLOAG. 

Boston, Mass. 


AMONG THE LATE DECISIONS. 

A right granted by staute to the “surviving 
father” or “mother” to recover damages for the 
death of their son is held, in Mount v. Tremont Lum- 
her Co. (La.), 46 So., 103; 16 L. R. A. (N. S.), 199, 
to be a right granted to the actual father or mother 
of the child, and not to an adopting parent. 





warrant that it will not do so, where there is no 
inspection or other circumstances showing that the 
buyer of the material, which was ordered under its 
trade-name, assumed the risk, and a material which 
will so burst into flame could have no substantial 
value for any use, and would not properly be de 
scribed by the name employed. 





That a merchant does not impliedly warrant the 
suuness for consumption of food purchased from him, 
in the absence of a showing that reliance was placed 
on his skit and judgment in selecting it, is held in 
Farrell v. Manhattan Market Co. (...ass.) 84 N. E. 
481, 15 L. R. A. (N. S.) 884. 





Denial to members of secret societies of the right 
of representing the public schools which they attend 
in any public capacity is held, in Wilson v. Board 
of Education, 233 Lil. 464, 84 N. E. 697, 15 L. R. A. 
(N. S.) 1136, not to be a denial of a natural right, 
or an unlawful discrimination against them. 





A provision in a lease that, if the lessor cannot 
deliver possession as contemplated, delay in delivery 
of possession will not work an abridgment of the 
term, but shall operate to defer the date of its 
commencement, was held, in Johnson v. Corson Gold 
Min. Co. (C. C. A.), 157 Fed., 145; 15 L. R. A. (N. 
S.), 1078, not to change the character of the con- 
veyance from an executed to an executory contract. 
A common-law action for a personal injury re- 
sulting in death is held, in Anderson v. Wetter 
(Me.), 69 Atl. 105; 15 L: R. A. (N. S.), 1003, not to 


A grant of an easement of way, with no mention be amendable so as to count upon the statutory right 
vi-light and air, is held, in Bitello v. Lipson, 80 Conn.,|* Tecover, for the benefit of the widow and next 
497; 69 Atl, 21; 16 L. R. A. (N. S.), 193, not to of kin, damages resulting from the death. 


prevent the owner of the fee from interfering with 


The liability of a principal for money misappro 


the light and air by placing structures over the way | Pri#ted by his agent with power to pay taxes, from 
in such a manner as not to interfere with its reason-|* third person, to pay taxes assessed against the 


able and ordinary use. 





principal’s property, was denied, in the absence ot 
authority or ratification, in Foote v. Cotting, 195 


A passenger injured while in the exercise of ordi- | 58 55; 80 N. E., 600; 15 L. R. A. (N. S.), 695. 


nary care for his own safety, by being thrown by the 
motion of the car from a platform to which he had 





That the negligent setting of fire to grass may he 


been removed by the conductor because, in conse-|found to be the proximate cause of the death of a 
quence of sickness, he was offensive to other pas-| property owner burned in the attempt to extinguish 
sengers, ‘is held, in Chesapeake & O. R. Co. v. Crank | it in order to protect his property, is held in Illinois 
(Ky.), 108 S. W., 276; 16 L. R. A. (N. S.), 197, to} C. R. Co. v. Siler, 229 Ill, 390; 82 N. E., 362; 15 


be entitled to hold the carrier liable for the injury. 





R. A. (N. S.), 819. 
Negligence in permitting gas to remain in a mine 


A manufacturer of a composition used in the] is held, in Teis v. Smuggler Min. Co. (C. C. A., 158 


manufacture of combs, which, as ordinarily manu 
factured, is not liable to burst into flame when sub 


-| Fed., 260; 15 L. R. A. (N. S.), 893, not to be the 
-| proximate cause of an injury to a workman who, 


jected to the usual process of comb making, is held,| Overcome thereby, is placed on an elevator in such 
in Leavitt v. The Fiberloid Co. 196 Mass. 440, 82}a@ manner that a leg extends beyond the floor, and is 
N.. E. 682, 15 L. R. A. (N. S.) 855, impliedly to| crushed. 
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